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NOMINATIONS 
September 24, 1945. 
vana § Mr. William W. Collin, Jr., President, 
Association of I. C. C. Practitioners, 
esota, 2218 I. C. C. Building, 
Washington 25, D. C. 
D.C Dear Sir: 


Pursuant to Section 5 of Article VI of the By-Laws, the Committee 
D.C on Nominations respectfully recommends the following candidates for 
, the elective offices to be filled for the year 1945-46: 


For President 


inois, 
HORACE L. WALKER 
D.C, 
For Secretary 
ii J. K. HILTNER 
For Treasurer 
ett, OHARLES E. BELL 
LY For Vice-Presidents 
District No. District No. 
1. RALPH H. CAHOUET 9. GEORGE H. SHAFER 
3. R. GRANVILLE CURRY 11. A. G. T. MOORE 
c 5. HENRY E. KETNER 13. LOWE P. SIDDONS 
nois. 7. ©. E. WIDELL 15. A. J. CLYNCH 
The foregoing recommendations of candidates for the office of Vice- 
: President are for full two year terms. 
1015, 
Dated at Pittsburgh, Pennsylvania, September 24, 1945. 
n 
ole JOHN E. BENTON FRANCIS R. CROSS 
CHARLES BOLSTER JAMES GRAY 
WARREN K. BROWN HARRY G. SCHAD 
ois. NORMAN D. CHAPIN E. H. THORNTON 
JOHN H. WILHARM, Chairman. 
—1081— 
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President 
Horace L. Walker 


Mr. Horace L. Walker was born at Lancaster, Kentucky on March 
21, 1888. He was educated in the schools of Lancaster, Kentucky and 
graduated from the University of Kentucky. During the years 1913. 
1917 he practiced law in Louisville, Kentucky. Mr. Walker entered 
railroad service as an attorney for the Southern Railway at Washington 
D. C. in 1917. In May 1918 he entered the U. S. Army air service and 
remained there until 1919. He served as Assistant to the Vice-President 
and General Counsel of the Southern Railway at Washington, D. C. 
from 1919 until 1920 when he was appointed Commerce Counsel for 
that road. He served in that capacity until 1935 when he became at- 
torney for associated railroads and steamship companies at Washington, 
D. C. 

In 1938, Mr. Walker became General Attorney for the Chesapeake 
& Ohio Railway Company, The New York, Chicago & St. Louis Railroad 
Company and the Pere Marquette Railway Company at Richmond, Vir- 
ginia. He was appointed General Solicitor for these lines in 1941 and 


now serves in that capacity. He resides at 4104 Exeter Road, Richmond, 
Virginia. 


Secretary 
J. K. Hiltner 


Mr. J. K. Hiltner was born at Plymouth Meeting, Pennsylvania, on 
September 4, 1892. He attended Plymouth Meeting Friends School and 
Plymouth High School, graduating from the latter in 1906. He attended 
the University of Pennsylvania. In 1910 he entered the employ of the 
Pennsylvania Railroad Company at Philadelphia as stenographer in 
the Division Engineer’s office, transferring to the Division Freight Of- 
fice in 1911. In 1914 he transferred to Pittsburgh as Rate Clerk in the 
office of the Division Freight Agent, advancing to the position of Assist- 
ant Chief Rate Clerk. Mr. Hiltner left the Pennsylvania Railroad in 
1919 to enter the Traffic Department of Carnegie Steel Company, where 
he remained until 1920, when he took a position as Assistant Chief Rate 
Clerk of the Bethlehem Steel Company. In 1923, he left the Bethlehem 
Steel Company to become Traffic Manager of United States Pipe & 
Foundry Company, Burlington, New Jersey. 

He has served as Chairman of the Atlantic States Shippers Advis- 
ory Board and is now Chairman of the Legislative Committee of that 
Board. He is a member of the Traffic Clubs of Philadelphia, New York 
and Newark, New Jersey, the University Club of Philadelphia, Riverton 
Golf & Country Club and Pine Valley Golf Club. 

During the period from March 20, 1942 to July 15, 1945, he was on 
leave from the United States Pipe & Foundry Company while serving 
with the U. S. Army Air Forces as Lt. Colonel and Colonel. He served 
from July, 1942 to April 1945 in the Mediterranean and European Thea- 
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tres of Operation with the 12th Air Force, Northwest African Air 
Forces, Mediterranean Allied Air Forces and United States Strategical 
Tactical Air Forces. Mr. Hiltner was awarded the Purple Heart and 
the Bronze Star medals. He was placed on the inactive list on July 15, 
1945 with the rank of Colonel and returned to the United States Pipe & 
Foundry Company as of that date as General Traffic Manager. 


Treasurer 


Charles E. Bell 


Mr. Charles E. Bell was born in Georgia and entered railroad service 
as Secretary to the Assistant General Superintendent of the Southern 
Railway at Atlanta, Georgia in 1895. He remained in that position until 
he was transferred to the Traffic Department of the railroad in 1896. 
He served as Chief Clerk in the General Freight Office of the Southern 
Railway during 1907-1911, when he became Assistant General Freight 
Agent of that road. He served in that capacity until 1916 when he trans- 
ferred to the Washington office as General Freight Agent. In 1917 Mr. 
Bell was furloughed by the Southern Railway to enable him to serve 
as Assistant Transportation Director and Assistant Manager, Inland 
Traffic, of the U. S. Food Administration during World War I. Until 
the expiration of Federal control in 1920, Mr. Bell was Assistant to the 
Director of Traffic of the Railroad Administration. He resigned from 
the Railroad Administration to enter private practice as Traffic and 
Transportation Specialist. From March 15, 1933 to February, 1934, 
he was engaged by the Republic of Turkey to make a special study of 
administration, operation and traffic of the Turkish railways. Upon his 
return to the United States he served as Executive and Traffic Assistant 
to Honorable Joseph B. Eastman, Coordinator of Railroads, until the 
expiration of the Railway Emergency Transportation Act in 1936, when 
he resumed his practice. He served as Advisory Traffic Rate Consultant 
to the National Bituminous Coal Commission. Mr. Bell has served as 
Treasurer of the Association of I. C. C. Practitioners since 1937. 


District No. 1 
Ralph H. Cahouet 


Mr. Ralph Hubert Cahouet was born at Westfield, Massachusetts 
on November 11, 1894. He was educated at Williston Academy, following 
which he received degrees from Boston College and the University of 
Maine Law School. Subsequently he attended Harvard Law School for 
a special course. Mr. Cahouet is a member of the Massachusetts Bar, 
the Federal District Courts of Massachusetts and Connecticut, as well 
as the Circuit Court of Appeals for the First Circuit. He was litigation 
attorney for the National Recovery Administration, and New England 
Regional Attorney for the National Labor Relations Board. Since 1936, 
he has been attorney for The New England Motor Rate Bureau, Inc., 
and motor carrier associations. 
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District No. 3 
R. Granville Curry 

Mr. R. Granville Curry, a member of the law firm of Curry and 
Dolan, 631 Southern Building, Washington, D. C., was born April 9, 
1890, in Staunton, Virginia. He is a graduate of the University of 
Virginia with B.A. and LL.B. degrees. There he became a member of 
Delta Psi and Phi Beta Kappa fraternities and of the Raven Society. 
After a brief period in private practice in Norfolk, Virginia, he joined 
the legal staff of the Interstate Commerce Commission, from which he 
resigned as Assistant Chief Counsel in 1926 to enter private practice in 
Washington, D.C. He served as Judge of the Juvenile Court for Mont- 
gomery County, Maryland, 1931-1935. He is Chairman of Selective 


Service Board No. 3 of Montgomery County and Editor-in-Chief of the 
I. C. C. Practitioners’ Journal. 


District No. 5 
Henry E. Ketner 

Mr. Henry E. Ketner was born in Rowan Country, North Carolina 
in 1896. He graduated from George Washington University in 1922, 
passed the District of Columbia Bar the same year and was admitted to 
practice in the District Courts. He entered private practice of law in 
Washington in 1923 and continued until 1927, when he was appointed 
Commerce Counsel for the State Corporation Commission of Virginia, 
which position he holds at the present time. Mr. Ketner is a member of 
the Virginia Bar Association and the American Bar Association. 


District No. 7 
C. E. Widell 


Mr. C. E. Widell was born 58 years ago in St. Paul, Minnesota and 
at the age of 27 moved to Nashville, Tennessee where he has worked 
ever since. 

Prior to moving to Tennessee he worked for the Great Northern, 
Chicago & Great Western, and Chicago, Milwaukee, St. Paul and Pacific, 
both in St. Paul and Chicago. He also was in the Traffic Department of 
the Iowa State Manufacturers’ Association in Des Moines, Iowa for a 
while. 

Upon moving to Nashville he became associated with the Tennessee 
Products Corporation as General Traffic Manager, and later became 
Transportation Director of the Tennessee Manufacturers Association 
where he is today. 

Mr. Widell was admitted to practice before the Commission on 
May 16th, 1929 and is also admitted to practice before the Maritime 
Commission. He is at present, aside from his other activities, serving as 
Secretary of the Southeast Shippers Conference, which is composed of 
southern industrial traffic representatives. 


His family consists of his wife, two daughters, now married, and 
two sons both of whom are in the Navy. 
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District No. 9 
George H. Shafer 


Mr. George H. Shafer was born at Olney, Illinois on August 27, 
1897 and was educated in the public schools of Illinois including Law 
School and admitted to the bar of Illinois. He is a member of the Il- 
linois Bar, and is admitted to practice before the District Courts and the 
Supreme Court of the United States. 

He started to work first with the Chicago & Alton Railroad where 
he worked in five different departments, operating and traffic. He was 
an anti-aircraft machine gunner in France in World War I and upon 
being discharged returned to the Traffic Department of the International 
Harvester Company, in Chicago, where he remained until early 1930. He 
then went to the Illinois Commerce Commission as Chief of Section of 
Rates & Tariffs in charge of all transportation and public utility rates. 
During the latter part of 1937 he went to Weyerhaeuser Interests as 
General Traffic Manager and Commerce Counsel, where he has remained. 

Mr. Shafer has many outside activities. He is an active member 
in the Sons of American Revoiution ; a member of the American Legion; 
a life member of the American Bar Association and Vice-President of 
the National Industrial Traffic League. He is also immediate past Pres- 
ident of the National Association of Shippers Advisory Boards; Director 
of the American Short Line Railroad Association, and has served as 
President of the 9th District Chapter of the Association of I. C. C. Prac- 
titioners, and is a life member. He is now Chairman of NIT 
League Diversion & Reconsignment Committee, a member of the Minne- 
sota Club, St. Paul Athletic Club, Midland Hills Country Club, and on 
the Traffic Committee, West Coast Lumbermen’s Association, National 
Lumber Manufacturers’ Association, American Pulp & Paper Manufac- 
turers’ Association. Mr. Shafer is alternate General Chairman, North- 
west Shippers Advisory Board and belongs to the Masonic Order being 
active in the Shrine, is a Methodist and a Republican. 


District No. 11 
A. G. T. Moore 


Mr. A. G. T. Moore was born on May 25, 1889 and in 1909 be- 
came Traffic Manager of the Albert Mackie Grocery Co. in New Or- 
leans.. In 1912 he became Assistant Traffic Commissioner of the New 
Orleans Board of Trade, leaving them in 1914 to become Secretary and 
Traffic Manager of the Gainesville, Florida, Board of Trade. In 1915 
he returned to New Orleans as Traffic Manager of the Southern Pine 
Association where he still remains. 

Mr. Moore is a member of the Executive Committee of the Na- 
tional Industrial Traffic League; and belongs to the Southeastern Ship- 
pers Advisory Board, the Transportation Association of America and 
the American Association of Small Business, and the Association of 
I. C. C. Practitioners. 
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District No. 13 
Lowe P. Siddons 


Mr. Lowe P. Siddons was born in Alvarado, Texas on October 7, 
1895 and was educated in Carter, Oklahoma. He attended the South- 
western State Normal School at Weatherford, Oklahoma. During the 
last World War he was an Ensign in the Navy. Later he studied law 
and was admitted to the Illinois Bar in 1926. He is married and has 
one daughter. 

Mr. Siddons started out as a Telegraph Operator-Rate Clerk of the 
Atchison, Topeka and Santa Fe Railroad—Western Kansas in 1913 re. 
maining until 1915. In 1920 to 1928 he was Traffic Manager of Wm. 
Cooper & Nephews, Inc., Chicago and from 1928 to 1933 was Traffic 
Manager of the Brunswick-Balke-Collender Co., in Chicago. In 1933 
Mr. Siddons became Traffic Manager and Attorney for the Holly Sugar 
Corporation at Colorado Springs, Colorado where he is today. 

He is a member of the Associated Traffic Clubs of America, Na- 
tional Industrial Traffic League, Association of I. C. C. Practitioners and 
is a Director of the Denver Traffic Club, Chairman, Central Western 
Division of Shippers Advisory Board. Mr. Siddons is also a member of 
the American Legion, El Paso Lodge AF&AM, Colorado Bar Asso- 
ciation, a practitioner before the Interstate Commerce Commission and 
U. S. Maritime Commission and is permitted to practice before the 
Supreme Court of the United States. He belongs to the Patty Jewett 
Golf Club and is active in the First Presbyterian Church. 


District No. 15 
Alfred J. Clynch 


Mr. Alfred J. Clynch was born in Minnesota and educated in the 
public schools taking pre-legal and legal courses at the University of 
North Dakota. During World War I he served for two years in the 
United States Navy returning to the University of North Dakota Law 
School where he graduated in 1919. 

Mr. Clynch has been on the legal staff of the Great Northern Railway 
Company at Seattle, Washington and for the past ten years has been its 
Commerce Attorney, handling traffic matters for the states of Idaho, 
Washington, Oregon and California. He is at present Assistant Western 
Counsel in charge of traffic matters although his duties have been widened 
to include other phases of railroad law. 





ADMISSION TO PRACTICE BEFORE THE |. C. C. 


Although the work of our Committee has not been particularly 
heavy during the past year, I am pleased to say that each matter re- 
ferred to the Committee has had our careful attention and so far as 
we know has been handled to a satisfactory conclusion. 
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—— 


There can be no doubt about the importance of the National Com- 
mittee on Admission to Practice. This has been impressed upon us 
anew throughout the past year. Certainly vigilance is necessary if we 
are to maintain the high standards to which we are pledged. 

So far as we are aware, the present method of handling applications 
for admission has worked satisfactorily and we have no recommendation 
for changes in the procedure. 


G. H. SHarer, Chairman. 
9-4-45, 


EDUCATION FOR PRACTICE 


During the reporting year nothing was brought to the attention of 
this Committee which necessitated or justified a meeting of its members, 
and no meeting was called. 

Two letters were received by the Chairman, which he answered, 
without consultation, in a manner deemed by him to be appropriate. 
Copies of these letters and the replies thereto are attached hereto. 
These replies are thought to be illustrative of one method by which mem- 
bers of the Association can be helpful to the profession. 


Respectfully yours, 
9-10-45 B. H. Meyer, Chairman. 


LOCKHEED AIRCRAFT CORPORATION 
Burbank, California. 


February 6, 1945. 
“Balthasar H. Meyer, 
Shoreham Building, 
15th & H Sts. N. W., 
Washington 5, D. C. 


Dear Sir: 


From time to time members of our Traffic Department have re- 
quired information as to guides and references in volumes best suited 
to a course on home study preparatory to taking examination for per- 
mission to practice before the Commission. 

Could you recommend suitable text books, particularly as would 
encompass the basic cases, to be used for this type of study? 


Very truly yours, 


Horace E. Noyes, 


Asst. to the Director of 
Traffic & Transportation.’’ 








1088 I. C. C. PRACTITIONERS’ JOURNAL 





February 13, 1945 
‘‘Mr. Horace E. Noyes, 


Ass’t. to Director of Traffic, 
Factory ‘A’ Lockheed Aircraft Corporation, 
P. O. Box 71, Burbank, California. 


Dear Mr. Noyes: 


In reply to your inquiry of February 5, I would like to suggest 
that you send sixty cents to Association of Interstate Commerce Com- 
mission Practitioners, 2218 Interstate Commerce Commission Bldg, 
Washington, D. C., for one copy of the Interstate Commerce Con- 
mission Practitioners’ Journal for January, 1945. That contains a 
Manual which is the best start for any one. 

Next I would ask the Secretary of the Interstate Commerce Com- 
mission to send you the latest available compilation of the Interstate 
Commerce Act and other acts administered by the Commission. If 
he has no copies available he will refer you to the public printer. 

A careful examination of the Annual Reports of the Interstate 
Commerce Commission from 1887 to 1944 would be most valuable. 
University and most other public libraries would have them; also some 
law libraries. 

Beyond these there are many useful books. Which book to study 
first will depend upon what the reader has previously covered. I sug- 
gest you call upon one of the following leading lawyers: 


1, Jonathan C. Gibson, 448 Kerckhoff Bldg., Los Angeles, 
2. Allan P. Matthew, 1500 Balfour Bldg., San Francisco, 
3. Max Thelen, 111 Sutter St., San Francisco. 


I wish you would take to one or all these men my kindest greetings 
and say to them that I was confident that they would gladly make sug- 
gestions to you regarding text books for your purposes. 

If I can be of further assistance please write again. 


Very truly yours, 
BauLtTHAsaR H. MeyeEr.’’ 


EARLE-PicHER Leap COMPANY 
Cincinnati, Ohio. 


February 9, 1945. 
‘‘Mr. Balthasar H. Meyer, 


Shoreham Building, 
Washington 5, D. C. 


Dear Sir: 
Several of my Cincinnati friends and myself are interested in 


obtaining a Practitioners’ certificate for practicing before the Inter- 
state Commerce Commission under the non-lawyer or Class ‘B’ classi- 
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fication. We are all very much interested in obtaining information 
that will indicate something of a definite nature concerning what study 
course or what particular subjects a study should be concentrated upon 
to be able to qualify to the satisfaction of the Commission with the 
granting of such a permit. 

Furthermore, we are all employed and have a good many vears of 
service in practical traffic experience; also, we are kept quite busy at 
the present time due to the abnormal transportation conditions with 
which you must be familiar. However, the purpose with any of us is 
not that of the use of this permit except as it may be needed in con- 
nection with the handling of such matters as may come up involving 
the concerns or companies by whom we are employed. 

Accordingly, I am appealing to you for any suggestions or help 
and advice that will enable us to promote technical knowledge that we 
lack in connection with this required examination so that we can qualify 
under the rules and regulations for this privilege. 

Assuring you that I will appreciate very much whatever advice you 
can give me in this connection, I am 


Yours very truly, 


W. B. Scuretrer, 
General Traffic Manager.’’ 


February 16, 1945. 
“Mr. W. B. Schreier, G. T. M., 
The Eagle-Picher Lead Company, 
American Building, 
Cincinnati, Ohio. 


Dear Mr. Schreier: 


In reply to your letter of the 9th inst. I would like to submit to 
you and your associates the following suggestions: 

1. Secure from the Secretary of the Interstate Commerce Com- 
mission a copy of the latest compilation of the Interstate Commerce Act 
and other laws administered by the Commission. If he has no copies 
available he will refer you to the Public Printer. The cost will prob- 
ably be about fifty cents. 

2. Secure access to the Annual Reports of the Interstate Commerce 
Commission from 1887 to date and examine them, making notes as deemed 
necessary. Public libraries should have them and various private offices. 
For later years you can get them from the Public Printer; possibly 
even complete sets. The cost of printing is the price. It is small. 

3. The Association of Interstate Commerce Commission Practition- 
ers, 2218 Interstate Commerce Commission Building, Washington, D. C. 
has just published a Manual of Practice and Procedure, announced as 
available today for seventy-five cents. You need it. It is extremely 
valuable. 
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4. The above are basic, whatever your past work may have been, 
The literature is large and what text books you should study should be 
determined by what you have already done and expect to do. I believe 
it would be well to examine books on library shelves and decide for your- 
self which ones promise to aid you most. A talk with an experienced 
practitioner would be invaluable. 


Very truly yours, 


BauTHasarR H. Meyer.’’ 





LEGISLATIVE COMMITTEE 


During the current year the Legislative Committee has been quite 
active before the Congressional committees and otherwise in attempts 
to prevent interference with the functional set-up of the Commission, 
either through bills designed to streamline administrative procedure 
or to reorganize the Government service. Additionally, it has opposed 
a proposition before the Public Service Commission of Virginia to bar 
nonlawyers entirely from practice before that Commission and to bar 
lawyers from such practice unless they are bona fide residents of Vir- 
ginia. 

The Administrative Procedure Bills are still pending and your 
Committee is endeavoring to convince Congress that the Commission 
should be excepted from the legislation. Your Chairman has already 
presented testimony to the Judiciary Committee of the House and ex- 
pects to present additional testimony before the Senate Judiciary Com- 
mittee during the current month when the matter is called for hearing. 
We have taken the position that no Bill designed to standardize proce- 
dure in all government agencies could possibly effect any improvement 
upon the procedure already enacted into statutary form for the sole 
purpose of directing Commission activities. We have taken the posi- 
tion also that under present conditions decisions of the Commission 
may be appealed through the courts just as expeditiously and just as 
effectively as they could under any conceivable bill for general applica- 
tion. The tendency in Congress seems to be very strong for the passage 
of a bill of some sort on administrative procedure and a concerted effort 
will be required if we are to hope to succeed in having the Commission 
exempted. 

The Bills for reorganization of the governmental departments and 
independent agencies follow somewhat the same pattern which has been 
followed in the past, except that on the Senate side the Bill under hear- 
ing does not contain (as does that of the House) any exemptions cover- 
ing independent establishments such as the Commission. Your Chair- 
man has already appeared in person before the Senate Judiciary Com- 
mittee in respect of its pending bill and has appeared through memor- 
andum before the House Committee on Expenditures. In both appear- 
ances we of course took the position that Congress should follow the same 
policy it has in the past in connection with reorganization Bills, namely, 
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that it should exempt the Commission. It is not thought necessary to 
go into any detail concerning the reasons underlying this view. They 
are all too familiar to our members and we believe that they represent 
the unanimous view of the Association. So far as future prospects are 
concerned, they seem to be very much brighter in connection with reor- 
ganization Bills than in respect of the procedure Bills. In other words, 
we have every reason to believe that if and when a plan for reorganization 
is passed by Congress, there will be written into such legislation a pro- 
vision exempting the Interstate Commerce Commission from any plan 
which the Executive might propose. 

Needless to say, your Committee shall be alive to these and any 
other Bills which might affect the Commission, and to its responsibilities 
under its assignment from our Association. 


Respectfully submitted, 


Harry C. Ames, Chairman, 
CHaArRLEs R. SEAL 
JOHN B. KEELER 
J. N. Davis 
D. LyncH YOUNGER 
Henry E. Foiey 
GerorGcE O. GRIFFITH 
RayMOoND W. Moore 
10-9-45 Gites Morrow 





REPORT OF COMMITTEE ON MEMORIALS 


With deep respect and sincere sorrow, your Committee on Mem- 
orials submits below the names of those members who have passed on 
since the previous report of the committee. This report includes bi- 
ographical sketches in all cases where they could be secured. 


George T. Atkins, Executive Vice-President, Missouri-Kansas- 
Texas Railroad Company, died unexpectedly at St. Louis, Missouri, on 
May 3, 1945, as the result of a heart attack. Born at Petersburg, Vir- 
ginia, August 13, 1878, his parents moved to Texas, where he was edu- 
eated in the public schools of Dallas. Mr. Atkins entered railroad serv- 
ice as a messenger in the office of the auditor of the Texas & Pacific in 
1897. Within a year he transferred to the auditing department of the 
M-K-T, and except for seven years as freight traffic manager of the 
Shreveport Chamber of Commerce and one year as an official of the 
U. S. Railroad Administration, all of his career was with the Missouri- 
Kansas-Texas. His first five years with the latter company were spent 
in various capacities; following which he served in the traffic depart- 
ment as rate clerk, chief rate clerk, commercial agent, and chief clerk 
in the general freight office at Dallas. While at Shreveport, he became 
the chief figure in the pivotal Shreveport Rate Case which resulted in 
the Federal Government exercising complete authority over rail rates, 
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even those wholly within a State when such rates affect interstate move- 
ments. Mr. Atkins returned to railroad service as traffic assistant and 
then assistant director, division of public service, of the Railroad Ad- 
ministration. At the end of Federal control, March 1, 1920, he became 
freight traffic manager of the M-K-T lines; later vice-president in charge 
of traffic. The last ten years of his life were spent as executive vice- 
president, ‘‘having supervision, under the direction of the president, 
of practically all branches of the company’s business.’”’ Mr. Atkins 
was a member of the Episcopal church, and of the Missouri Athletic 
Association, the Noonday Club of St. Louis, and the traffic clubs of 
New York, Philadelphia, Detroit, Chicago, St. Louis, and Dallas. He is 
survived by his wife, three sons and one daughter. The sons are George 
T. Jr., of Highlands, Texas, William Allen, St. Louis; and Luther Wal- 
ter, of the U. S. Army, in Germany. A fourth son, Lieutenant Dudley 
T., died from wounds suffered in battle in the South Pacific. 


Godfrey A. Bahler, former General Traffic Manager, Caterpillar 
Tractor Company, died on February 16, 1945, at his home in San Lean- 
dro, California, after an extended illness due to heart difficulty. He was 
born in Redwood City, California, May 18, 1886, and educated in the 
Public schools. He entered railway service in 1903 as ticket agent for 
the Southern Pacific at Benicia, California, and from 1906 to 1913 served 
as station agent of that road at various points in California, Arizona, New 
Mexico, and in Mexico. In October 1913, he formed the traffic brokerage 
firm of Bishop & Bahler at San Francisco. Mr. Bahler joined the 
Caterpillar organization as General Traffic Manager with headquarters 
in San Leandro in 1924, and in 1930 was transferred to Peoria, Illinois, 
and placed in charge of preparations for the company’s removal from 
San Leandro to Peoria. He remained in the latter city until October 29, 
1943, when he retired because of ill health. Mr. Bahler was a past- 
president of the Peoria Traffic Club, a member of the National Industrial 
Traffic League and of the Midwest Shippers’ Advisory Board. He was 
also a Scottish Rite and 32nd degree Mason. Mr. Bahler is survived 
by his wife, Mrs. Alma M. Bahler of San Leandro. 


Adam J. Bessolo, General Traffic Manager, Gulf Oil Corporation, 
Pittsburgh, Pennsylvania, died after an illuess of two weeks at his 
home in Mt. Lebanon on December 22, 1944. He was born in Calumet, 
Michigan in 1891. He attended Drake University before entering the 
service of the Gulf, Mobile & Northern Railroad, and later the Detroit, 
Toledo & Ironton Railroad in Detroit. He came to Pittsburgh in 1932 
from Butler, Pennsylvania, where he had been with the Standard 
Steel Car Company, as traffic manager since 1925. He was a member of 
St. Bernard’s Catholic Church of Mt. Lebanon. He was also a member 
of the Pittsburgh Athletic Association, the South Hills Country Club, 
National Freight Traffic Association, and the Pittsburgh Traffic Club. 
Mr. Bessolo is survived by his wife, Mrs. Wilhemae Kollasch Bessolo; 
a daughter, Mrs. Oren B. Peterson, of Mt. Lebanon; a son, John Adam 
Bessolo, at home; and four grandchildren. He is also survived by his 
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father, Frank Bessolo, of Detroit, Michigan and a brother and three 
sisters, all living in the latter city. 


Amos Arthur Betis, Commissioner, Arizona Corporation Commis- 
sion, died in Los Angeles, California, May 7, 1945, following an illness 
of several weeks. He was born in Adrian County, Missouri, May 23, 
1873, and educated in the public schools of Laddonia, Missouri. He en- 
tered the service of the Chicago & Alton Railroad in 1893 as telegraph 
operator at Laddonia, and later served at various points in Missouri 
and Illinois. He became station agent for the Denver & Rio Grande at 
Thompson Springs, Utah, in 1897, and in 1908 was appointed assistant 
traveling passenger agent for the Santa Fe, remaining in this position 
for a number of years. Mr. Betts resigned to become rate expert for 
the Arizona Corporation Commission, was elected a member of that 
commission in 1916, re-elected in 1922, and served until June 30, 1933, 
when he resigned. He was re-elected to the Commission in November 
1936, serving until the time of his death. Several times he was the 
President of the Commission. He was admitted to the Arizona bar in 
1928. Mr. Betts was the first president of the first Rotary Club to 
be organized in Arizona ; was a member of the American Bar Association ; 
the Maricopa Bar Association; the Arizona Bar Association; O. E. 8. 
(past patron); El Zaribah Temple, A. A. O. N. M. S.; 32nd degree 
(Shrine) ; Scottish Rite; Past Grand Master Moose; Past Exalted Ruler, 
B. P. O. E., Phoenix Lodge No. 335; a member of the Board of Educa- 
tion, Phoenix Union High School and Phoenix Junior College from 
1915 to 1944; and a member of the Sovereign Judicial Comm. W. O. W., 
since 1925. Mr. Betts was a member of the Baptist church. He is sur- 
vived by a son, Forest A. Betts, attorney, and a daughter, Mrs. Frances 
Ruth King, both of Los Angeles. 


Richard D. Bogner, Sr., Traffic Manager, Novick Transfer Com- 
pany, New York, N. Y., died at his home on August 20, 1945, of inter- 
nal complications. He was born in Czechoslovakia, August 8, 1899. 
A high school graduate, he was also a graduate of LaSalle Institute, and 
was known as a pioneer in the trucking industry. He was a Mason, 
and a member of the Brooklyn Traffic Club, the Bronx Traffic Club, the 
Metropolitan Traffic Club, the New York Traffic Club and the Wilming- 
ton Traffic Club. He was also a member of the Middle Atlantic-New 
England Rate Committee. Mr. Bogner is survived by his wife, Mrs. 
Marion F. Bogner, and two sons, Private Richard D., Jr., and Bruce 
F. Bogner. 


George P. Boyle, attorney-at-law, 10 South LaSalle Street, Chicago- 
Mr. Boyle’s death was reported September 13, but further information 
was not available. 


John B. Carr, Traffic Manager, Gentile Brothers Company, Cin- 
cinnati, Ohio, died of coronary thrombosis on August 1, 1944, at Fort 
Thomas, Kentucky. Mr. Carr was born at St. Mary’s, Ohio, June 12, 
1884, and educated in the public schools, and the John Marshall School 
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of Law. He was a member of the Methodist Church, the Traffic Club 
of Cincinnati, and the Masonic fraternity. Surviving him are his 
widow, Mrs. Elizabeth E. Carr, and four children: Dorothy Carr Peter- 
son, Ruth Carr Gasoway and Robert D. Carr. 


Alexander Stephens Clay III, of Atlanta, Georgia, a member of the 
law firm, Smith, Kilpatrick, Clay & Cody, and President of the South- 
eastern Pipeline Company, died in an airplane accident at Morgantown, 
W. Va., April 14, 1945. Born in Marietta, Georgia, August 31, 1905, 
he received his preparatory education in the public schools of that 
city and was graduated from the University of Georgia with the degree 
LL.B., in 1927. He was admitted to the Georgia Bar and became as- 
sociated with the firm of Little, Powell, Smith & Goldstein, the same 
year. In 1930 he became associated with Harold Hirsch & Marion 
Smith, and in 1936 became a partner in the firm with which he was as- 
sociated at the time of his death. Mr. Clay was a Steward of St. Marks 
Methodist Church, a member of Phi Delta Phi and Chi Phi Social fra- 
ternity, and a member of the Georgia State Bar Association; also of 
the American Bar Association, and was a former President of the At- 
lanta Lawyers’ Club. He was on the Board of Directors of Fulton 
National Bank of Atlanta; Jesse Parker Williams Hospital; and the 
Atlanta Chamber of Commerce. He is survived by his wife, Mrs. Sara 
L. Clay ; a daughter, Sally Clay; and a son, A. Steve Clay IV. 


William McKinley Duncan, lawyer and railroad executive, Cleve- 
land, Ohio, died September 5, 1945. He was born May 19, 1873, the 
son of Andrew Jackson and Sarah (McKinley), Duncan. He was edu- 
cated in the Pittsburgh and Youngstown Reyen High Schools, and 
Cornell University. In 1899, he married Miss Viola Deetrick, three 
children being born of the marriage, William McKinley, John Allison, 
and Andrew Jackson, III. Mr. Duncan had practiced law at Cleveland 
since 1894. He was a member of the firm of Squire, Sanders & Demp- 
sey, from January 1, 1895 to January 1, 1945. Appointed General 
Attorney of The Wheeling & Lake Erie Railway Company in 1895 he 
was continued in this capacity after the appointment of a receiver for 
the carrier on June 1, 1908. He was receiver of this road from June 20, 
1912 to 1917, being elected President of the reorganized Wheeling & 
Lake Erie Railway Company January 1, of the latter year. He served 
as Chairman of the Board and President from July, 1922 until his 
death. Mr. Duncan was Attorney for the Conference Committee of 
Managers of Eastern Railways in the engineers’ wage arbitration in the 
summer of 1912. He was a member of the Presbyterian Church, the 
McKinley Memorial Board, and the Union, Mayfield, and Mid-Day 
clubs. In politics he was a Republican. His home was S.0.M. Center 
Road, Solon, Ohio. 


Harry Joseph Fernandez, Traffic Manager, Monroe Traffic Bureau, 
Monroe, Louisiana, and consultant for various departments of the State 
of Louisiana, died in Monroe on February 17, 1945, of heart trouble. 
He was born in New Orleans on February 21, 1879. His earlier edu- 
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eation was secured in the public schools; after the eighth grade he soon 
realized the need for further learning and took up his studies again 
while still employed. He entered the service of the Southern Pacific as 
a stenographer and was transferred to Almagordo, New Mexico. At 
twenty-one years of age he was chief clerk in the offices of the Louisiana 
& Arkansas at Texarkana, Arkansas. From the latter point he went to 
the Illinois Central at Memphis. Later he entered the service of the 
Rock Island Lines at Chicago. While there he was offered the posi- 
tion of Assistant Traffic Manager of the Shreveport Chamber of Com- 
merece, under the late George T. Atkins, whose biographical sketch also 
appears in this report. Mr. Fernandez next became Traffic Manager of 
the Alexandria, Louisiana, Chamber of Commerce. In 1916 he took 
over traffic matters for the shippers of Monroe. He removed to Monroe 
in 1918, remaining there until his death. He participated in many im- 
portant rate cases during these years, and was a member of the South- 
west Shippers Advisory Board, the National Industrial Traffic League, 
the Southwestern Industrial Traffic League; he was also a member of 
various other organizations and served in an official capacity in many. 
He was a Rotarian, a Royal Arch Mason, a 32nd Degree Mason and a 
Shriner. Married in 1916 to Miss Helen Wilson of Texas, his widow, 
who is now conducting the Monroe Traffic Bureau. His eldest son, by a 
former marriage, Louis Grant, died in 1942. His second son, Harry 
Francis, lost his life while instructing bomber pilots at the Army Air 
Base, Corsicana, Texas; their daughter, Helen Lyda, is a student at 
the University of California at Los Angeles (U. C. L. A.) There are 
also two grandchildren, Barbara and Sandra Ann. 


C. A. Hodgman, Traffic Manager, City of San Diego, California, 
Harbor Commission, died of a cerebral hemorrhage at his home in that 
city on November 26, 1944. He was born in Aurora, Illinois, September 
12, 1889, and educated in private and public schools, and in high school. 
Mr. Hodgman had 24 years experience with the Chicago and Northwest- 
ern Railway, and the Minneapolis & St. Louis Railroad, prior to 1930, 
including the positions of assistant division superintendent, division 
superintendent, and superintendent of transportation. He resigned 
the position of superintendent in 1931 on account of ill-health. From 
1934 until the date of his death he was with the traffic department of 
the Harbor Administration, as above, handling transportation and traf- 
fie matters, both Federal and State. Mr. Hodgman was a member of 
the Christian Science church, the Masonic Order, including Scottish 
Rite Body and the Shrine. He was also a member of the Elks, and a 
charter member of the Propeller Club of the United States, Port of 
San Diego. Surviving Mr. Hodgman are his wife, Claribel Hodgman; 
his muther, Glennie Armstrong; two sisters, Margaret Kirkpatrick and 
Leah Chandler, of Chicago; and two brothers, Charles and James 
Hodgman. 


Charles E. Holtz, former Traffic Manager, American Manufactur- 
ing Company, Brooklyn, N. Y., died on December 20, 1943. Further 
information not available. 
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John George Mann, Traffic Manager, Northrup, King & Company, 
Minneapolis, Minnesota, died of a heart attack at his home in St. Paul 
on September 29, 1945. He was born November 22, 1886, at Girardville, 
Pennsylvania, and received his higher education at the University of 
Minnesota. He was employed by the Northern Pacific Railway at St. 
Paul prior to 1918, when he was appointed to the position which he 
held at the time of his death. For eleven years he was instructor of 
‘*Traffic and Transportation’’ in the Extension Division of his alma 
mater. Mr. Mann was president of the Traffic Club of Minneapolis in 
1940. He was general chairman of the Northwest Shippers Advisory 
Board at the time of his demise. He was a member of the National In- 
dustrial Traffic League, and chairman of the Traffic Committee of the 
American Seed Trade Association. He was the first President of the 
Ninth District Chapter of the Association of Interstate Commerce 
Commission Practitioners and at the time of his death a member of the 
present Executive Committee of the Chapter. Mr. Mann was a member 
of Faith Lutheran Church, St. Paul; a member of the Scottish Rite 
Masonic organization in Minneapolis, and active in Masonry in St. Paul. 
Surviving Mr. Mann are his wife, Mrs. Philabena Mann; a son, George; 
six sisters, Mrs. Katherine Obin, Seattle; Mrs. Clara Perry of Eklutna, 
Alaska; Mrs. Loretta Reichow and Mrs. Florence Krengel, of San 


Diego, Mrs. Stella Kraemer, and Mrs. Marguerite Peterson; also two 
grandchildren. 


Thomas J. McLaughlin, Assistant General Traffic Manager of the 
American Radiator & Standard Sanitary Corporation, Pittsburgh, Penn- 
sylvania, died in that city on August 31, 1945, following an operation. 
He was born in Chicago, dllinois, January 30, 1890, and while data as 
to his schooling is not available, General Traffic Manager, Benjamin §S. 
Thomas, writes that, ‘‘He was a good student, and had educated him- 
self in English and traffic work, and was among those at the top in the 
traffic profession.’’ Prior to August, 1918, Mr. McLaughlin was em- 
ployed by the Milwaukee Railroad in rate construction work. He then 
entered the service of the American Radiator Compnay at Chicago. 
He became Director of Traffic of the American Radiator & Standard 
Sanitary Corporation (the holding company), in 1929, and was ap- 
pointed to the position first above indicated on May 1, 1939. He was 
a member of St. Barnard’s Catholic Church, Pittsburgh. He was also 
a member of the Pittsburgh, Chicago and New York Traffic Clubs, and 
was on the Board of Governors of the Traffic Club of Pittsburgh at the 
time of his death. Other organizations in which he held membership 
were: The National Industrial Traffic League; Illinois Territory In- 
dustrial Traffic League; The Chicago Association of Commerce; Niagara 
Frontier Industrial Traffic League; National Freight Traffic Golf As- 
sociation, Chamber of Commerce, Pittsburgh; Transportation Associa- 
tion of America, and The Chartiers Heights Country Club, Pittsburgh. 
He is survived by his widow, Mrs. Mary J. Hayes McLaughlin, whose 
future residence is Chicago; three daughters, Mrs. Dorothy Becker of 
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Pittsburgh, Mrs. Paul E. Franks of Chicago, and Miss Geraldine Ann 
McLaughlin, of Chicago, as well as by a son, Thomas J. McLaughlin, Jr., 
of the United States Navy. 


William R. Moore, President, Eastern Traffic Bureau, Inc., New 
York City, died of heart trouble at his home in Jersey City, N. J., on 
Sunday, April 29, 1945. A high school graduate, he was later graduated 
from the LaSalle Extension University. Prior to the organization of 
the Eastern Traffic Bureau, Mr. Moore was Traffic Manager of the 
Eastern Confectioners’ Traffic Bureau; and before that was Traffic 
Manager of Luden’s, Inc., Reading, Pennsylvania, and Ideal Cocoa and 
Chocolate Company at Lititz, Pennsylvania. Immediately after World 
War I, he was also Traffic Manager of the Cumberland Chamber of 
Commerce, and prepared that city for the advent of several large indus- 
tries. Mr. Moore was a member of the Methodist Church, the National 
Industrial Traffic League, the Atlantic States Shippers’ Advisory Board, 
and the Brooklyn Traffic Club. He is survived by his wife, Mrs. Maude 
Moore, and by a daughter, Miss Oletta Moore. 


Morgan J. Parlin, Vice-President and General Traffic Manager of 
Huber & Huber Motor Express, Louisville, Kentucky, died in that 
eity on July 27, 1945, as the result of a heart attack. He was born in 
Louisville September 13, 1882, receiving his education in St. Patrick’s 
Parochial School. Mr. Parlin was chairman of the Office of Defense 
Transportation Industry Advisory Committee for his area, chairman 
of the ODT area management-labor advisory committee, and chairman 
of the Louisville ODT Joint Information Office during its existence. 
He was one of the founders, and was treasurer, of the Regular Common 
Carrier Conference of the American Trucking Associations. He was 
also a director of ATA, and a member of the ATA Trucking Service 
War Council. Mr. Parlin was one of the sponsors of the Kentucky 
Motor Transport Association (ATA State affiliate), and served as pres- 
ident of the Kentucky Association in 1938, 1939, and 1940, holding a 
directorate therein for ten years. He was a sponsor of the Central and 
Southern Motor Freight Tariff Association, Louisville; a director of the 
tariff organization from its origin in 1935 until his death; represented 
it on the general rate committee of the Southern Motor Carriers’ Rate 
Conference, Atlanta; was a representative of the Central and Southern 
Tariff Bureau as a director on the Central Rate Committee of the Cen- 
tral States Motor Freight Bureau, and was chairman of the Inter- 
territorial (North-South) General Rate Committee from 1937 until he 
passed away. In addition to the foregoing list, he was vice-chairman of 
the board of the Central States Motor Freight Bureau. He was a 
member of the Louisville Transportation Club. Mr. Parlin is survived 
by two daughters, with whom he lived, Mrs. Joseph Miller and Mrs. 
H. J. Miller. 


James Patrick Plunkett, General Attorney, Great Northern Rail- 
road, and a charter member of the Association of I. C. C. Practitioners, 
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died on January 27, 1945, his 61st birthday anniversary, at St. Paul, 
Minnesota. Mr. Plunkett was born in Eau Claire, Wisconsin, and grad- 
uated from the Eau Claire High School. He entered the service of the 
Chicago, St. Paul, Minneapolis & Omaha Railway in 1902 as a clerk, be- 
came auditor of disbursements in 1910, and held that position until 
1924. He was graduated from the St. Paul College of Law—Magna Cum 
Laude—in 1924, admitted to the bar, and employed as an attorney by 
the Great Northern Railway the same year. He was appointed General 
Attorney in 1929. He was a member of the faculty of the St. Paul Col- 
lege of Law, and a member of the American Interprofessional Institute, 
the Transportation Club, Minnesota Bar Association and the St. Paul 
Athletic Club. He was a trustee of St. Luke’s Catholic Church, presi- 
dent of the Particular Council of the St. Vincent De Paul Society. past 
master of the Fourth Degree Knights of Columbus, on the advisory 
board of the Bureau of Public Charities, Chairman of the St. Paul 
Round Table of the National Council of Christians and Jews, and on 
the Board of Governors of the Archbishop Ireland Educational Fund. 
He is survived by his wife, the former Miss Anne Mary Shine of Eau 
Claire, to whom he was married in 1908; two daughter, Mrs. William 
T. Sampson and Mrs. James T. Hurley, of St. Paul; two sons, Captain 
Robert W. and 1st Lt. Jerome J., both with the U. 8. Army in France; 
and two brothers, Frank of Minneapolis and Hugh of Austin, Minne- 
sota. His oldest son, Lt. James Francis, was killed in action in France 
in December, 1944. 


Fred M. Renshaw, of Norwood, Ohio, retired general manager of 
the Buffalo, N. Y., Chamber of Commerce, metropolitan development de- 
partment, died at his home on December 29, 1944, at the age of 66 years. 
Born on an Ohio farm and educated in the Cincinnati schools, Mr. Ren- 
shaw came to Buffalo in 1924 as the Chamber’s traffic commissioner, 
assuming similar responsibilities to those which he had discharged with 
the Cincinnati Chamber of Commerce. He was retired November 1, 
1943, and at that time moved back to his Norwood home. Mr. Ren- 
shaw’s earliest training was in railroad offices, where the foundation was 
laid for his later success as a transportation and rate expert. He for- 
merly was president of the Great Lakes Regional Advisory Board, Ni- 
agara Frontier Industrial Traffic League, National Industrial Traffic 
League, Cincinnati Traffic Commission, and the Ohio State Industrial 
Traffic League. He formerly also was chairman of the Traffic Managers 
Council of Associated Industries of New York State. He is survived 
by his wife and one son. 


Dominic John Schuh, Manager, Cincinnati Board of Trade, Inc., and 
Manager, Solid Fuel Institute, Cincinnati, Ohio, died October 14, 1943, 
of coronary thrombosis. Mr. Schuh was born at Newport, Kentucky, 
the son of Anthony and Caroline Schuh, in 1892. He was educated in 
parochial and public schools, and was a business college graduate. His 
business career included the positions of Managing Director, The Bakers’ 
Association, and Executive Secretary, The Coal and Coke Merchants’ 
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Association, both of Greater Cincinnati, as well as the managerial posi- 
tions which he held at the time of his death. Mr. Schuh enlisted for 
the First World War on June 7, 1918, as Yeoman, 2nd Class, U. S. N., 
and served as secretary to Rear Admiral Ross. He was honorably dis- 
charged November 26, 1918, following the armistice. He was a member 
of St. Thomas Church, Fort Thomas, Ky., and held the office of trustee 
therein for three years. He was also a member of Robert Bentley Post, 
American Legion, Cincinnati, of which he was First Vice-Commander ; 
and of the Benevolent Protective Order of Elks, Newport, Kentucky. 
Surviving are his widow, Mrs. Marguerite T. Schuh; four sons, Captain 
John T. Schuh, U. S. N., serving overseas, Lieut. Robert K. Schuh, sta- 
tioned in this country, Donald L. Schuh and Arthur D. Schuh; and 
two daughters, Marguerite J. Schuh and Joan Schuh. He is also sur- 
vived by three brothers, Louis Schuh, Cincinnati, Anthony Schuh, 
Springfield, Illinois, and Frank Schuh, Minneapolis; and by two sis- 
ters, Mrs. Cecilia Kramer, Ft. Thomas, Kentucky, and Mrs. Josephine 
Ennen, of Minneapolis, Minnesota. 


Charles W. Shinnamon, of Arlington, Virginia, died July 13, 1945, 
in Sibley Hospital, Washington, D. C., as the result of an automobile 
accident which occurred the previous day. No further particulars 
available. 


Hal H. Smith, of the law firm Beaumont, Smith & Harris, Detroit, 
Michigan, died at Grosse Pointe, that State, on December 21, 1944, as 
the result of a heart attack. He was born May 1, 1873, at Ionia, Michigan, 
and educated in the public schools of his native city, and the University 
of Michigan. He was graduated from the latter in 1895, with the degree, 
A.B. Mr. Smith practiced law in Ionia until 1905, and thereafter in 
Detroit. In 1908 he formed the partnership indicated above, and re- 
mained a partner therein until his death. He was also a director in 
many manufacturing corporations. He held membership in Alpha Delta 
Phi fraternity, and in various clubs of Detroit and Washington. Mr. 
Smith is survived by his widow, Mrs. Hal H. Smith, and by two sons, 
Yates G. Smith and Hal H. Smith, Jr. 


Richard D. Springer, Commissioner, Traffic Bureau of Sioux Falls, 
South Dakota, died of heart trouble on April 30, 1945. He was born at 
Atwood, Tennessee, August 20, 1877, and educated in the public schools, 
and one of the North Carolina colleges, the name of which is not avail- 
able. Prior to 1916, when he became commissioner of traffic, as above 
stated, he was employed by the Cincinnati, Hamilton & Dayton, and 
the Chicago Great Western railroads, respectively, in various capaci- 
ties; and later as assistant commissioner of the Sioux City Traffic Bu- 
reau, and Secretary of the Sioux Falls Chamber of Commerce. Mr. 
Springer was an active member of the Congressional Church, the Rotary 
Club; was a Scottish Rite Mason and a member of El Riad Shrine. He 
is survived by his widow, and by a daughter, Mrs. Mary Jane Rogers. 
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J. Parker Tredick, Assistant Traffic Manager, Philadelphia Quartz 
Company, Philadelphia, Pennsylvania, died in that city on July 9, 1944, 
of a cerebral hemorrhage. He was born at Perryman, Harford County, 
Maryland, on January 7, 1879. Graduated from the Aberdeen, Mary- 
land High School, and Pierce Business School of Philadelphia, he com- 
pleted courses in transportation at both Temple University, Philadelphia, 
and Wharton School of the University of Pennsylvania, Philadelphia. 
Mr. Tredick was in the employ of the Philadelphia Quartz Company for 
more than 26 years, and prior thereto was in the traffic department of 
the Pennsylvania Railroad Company in Philadelphia. Preceding this, 
he was with the Crew Levick Oil Company, now part of the Cities Serv- 
ice Oil Company. For 44 years prior to his death he was a member of 
Arch Street Presbyterian Church, Philadelphia. He was Past Master of 
Acacia Lodge A. F. & A. M., Ardmore, Pennsylvania, and a member 
of the Traffic Club of Philadelphia. He was an enthusiastic tennis player. 
He is survived by his widow, Mrs. Blanche D. Tredick, of Llanerch, 
Delaware County, Pennsylvania, and a son, L. Dutton Tredick, Wood- 
bury, N. J. 


Arthur Van Meter, Assistant General Solicitor, The Pennsyl- 
vania Railroad Company, died at Evanston, Illinois, on January 16, 
1945. He was born in Salt Lake City, Utah, November 18, 1888. Mr. 
Van Meter was graduated from Ohio State University in 1913, and from 
the Law School of George Washington University, Washington, D. C., 
in 1920, being admitted to the bar in that year. From 1925 until 1933, 
he was General Attorney of The Monongahela Railway Company, and 
from 1933 until his death, occupied the position first above indicated, 
serving at Philadelphia, Pittsburgh and Chicago. The surviving mem- 
bers of his family are his wife, Mrs. Ethel S. Van Meter; his mother, 
Mrs. Ellen M. Van Meter of Columbus, Ohio; one son, Captain John C. 
Van Meter, serving in the Sanitary Corps, 112th U. S. General Hos- 
pital England; and one grandson, Arthur Van Meter III. 


H. M. Walker, Toledo, Ohio. Information as to Mr. Walker’s death 
was received on November 14, 1944. No further information available. 


Elmer Westlake, Commerce Counsel, California and Hawaiian Sugar 
Refining Corporation, Ltd., and Special Counsel, Pacific Fruit Express 
Company, died of a cerebral hemorrhage in Mills Hospital, San Mateo, 
California, on October 28, 1944. He was born in Canby, Modoe County, 
California, on October 1, 1878. Mr. Westlake received his A.B. at the 
University of Santa Clara in June 1898, and was admitted to practice 
in the Supreme Court of California, June 12, 1901; the Supreme Court 
of the United States, November 10, 1919; and before the Interstate Com- 
merce Commission on October 12, 1929. He was in general legal practice 
from 1901 to 1915; in general legal practice and Commerce Counsel of 
the Southern Pacific Company, San Francisco, 1915 to 1925; general 
legal practice, and Commerce Counsel, Atchison, Topeka & Santa Fe 
Railway Co., Chicago, 1925 to 1929; and—as above—in addition to his 
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general practice, was with the California and Hawaiian Sugar Refining 
Corporation, Ltd., and the Pacific Fruit Express Company from 1929 
until his death. He was instrumental in forming the San Francisco 
Chapter of our Association, and had served as Regional Vice President. 
It is said that when in town he never missed a meeting of the Associa- 
tion. A beautiful testimony to Mr. Westlake’s character was offered 
by his secretary: She said, ‘‘He lived by the Golden Rule every day.’’ 
He is survived by his wife, Mrs. Opal Laura Westlake, and two daughters, 
Mrs. Juanita Florissa Thomas, and Mrs. Mildred Genevieve Mahakian. 


Respectfully submitted, 


A. H. Frrauson, 

EARL GIRARD, 

Sam GOoopsTEIN, 

CuHARLEs V. HANLON, 

Aveust W. HEcKMAN, 

CLARENCE G. Mars, 

J. H. Sturtevant, 

Harriet P. Tayor, 

Epwarp H. DeGroot, Jr., Chairman. 


9-10-45. 





PROFESSIONAL ETHICS AND GRIEVANCES 


To the Executive Committee 
Association of Interstate Commerce Commission Practitioners 


Washington 25, D. C. 


During the past year the Committee received four inquiries from 
members and one complaint, all of which related to the propriety of 
certain practices or proposed practices under canon 32 of the Code of 
Ethies, ‘‘ Advertising, Direct or Indirect.’’ The inquiries were analyzed 
and answered, and the complaint was satisfied, by correspondence with 
the parties. 

One other complaint received, as to method of bringing formal 
proceedings before the Commission, is still under investigation. 


Respectfully submitted, 


KENNETH J. McAvu.uirre, Chairman. 
9-11-45. 





SPECIAL COMMITTEE REPORTS 
APPOINTMENT OF INTERSTATE COMMERCE COMMISSIONERS 


During the latter part of 1944 there was considerable publicity 
by commentators and in the public press regarding the reappointment 
of Commissioners Alldredge and Mahaffie. 
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A meeting in Washington of a considerable number of members 
of the Association discussed the newspaper items and recommended that 
the chairman of the Special Committee write the entire membership 
urging that the membership stand unitedly for reappointment of com- 
missioners who have demonstrated their ability and integrity. They 
were asked to write their senators and congressmen expressing the views 
entertained by the individual members. This letter urging the reap- 
pointment of both Commissioners Mahaffie and Alldredge was sent to 
the membership. 

The sending of this letter over the signature of the chairman of 
the Special Committee was taken without submission to the individual 
members of the Special Committee. There was some criticism of this 
action but at the time it was thought it was not possible to take the 
time necessary to submit to membership for ordinary handling. 

The publicity did not occur until late in December when the time 
for reappointment was at hand. It is believed that the influence of 
the members of the Association was helpful in focusing attention upon 
the danger of permitting political influence or influence of litigants 
before the Commission to dictate the refusal of reappointment to cap- 
able and honest commissioners. It is hoped that there will be no repe- 
tition of the situation which arose last December. The independence of 
a commissioner must be maintained at all hazards. 


Respectfully submitted, 


LuTHER M. Wauter, Chairman. 
9-11-45. 





PRACTICE BEFORE REGULATORY BODIES OF STATE AND 
FEDERAL GOVERNMENT 


The Report of the Committee for the year 1943-1944 referred to 
the administrative procedure bills which had been introduced in Con- 
gress (I. C. C. Practitioners’ Journal, September, 1944, pages 951-953). 
These bills were drafted by the Committee on Administrative Law of 
the American Bar Association and reflected the views of that Com- 
mittee with respect to the provisions that should be contained in a 
Federal administrative code applicable to all Federal administrative 
agencies. These bills died with the ending of the Seventy-Eighth Con- 
gress. With the opening of the Seventy-Ninth Congress the bills were 
again introduced, providing for a Federal administrative code. 

Senate bill 7, introduced by Senator McCarran on January 6, 1945, 
originally contained this provision regarding appearances: 


**Sec. 6,(a) Appearance—Every interested person shall be 
accorded the right to appear in person or by counsel or other quali- 
fied representative before any agency or its responsible officers or 
employees to secure information or for the prompt negotiation, ad- 
justment, or determination of any issue, request, or controversy. 








a. a@ .3 GS ted 














SEPTEMBER, 1945 1103 





—_—_— 


Every person appearing or summoned in any agency proceeding 
shall be freely accorded the right to be accompanied and advised by 
counsel. In fixing the times and places for proceedings, regard 
shall be had for the convenience and necessity of the parties or 
their representatives.’’ 


While this subparagraph (a) of Section 6 seemed clearly to give 
a non-lawyer the right to appear in a representative capacity before 
the Commission, it was thought by some individuals that it needed 
further clarification. A revised text of subparagraph (a), developed 
through informal conferences with interested parties, reads as follows: 


‘**See. 6,(a) Appearance—Any person compelled to appear in 
person before any agency or representative thereof shall be ac- 
corded the right to be accompanied and advised by counsel or, tf 
permitted by the agency, by other qualified representative. In 
other cases, every interested person shall be accorded the right to 
appear in person or by or with counsel or other duly qualified 
representative in any agency proceeding or, where time and the 
nature of the case permit, before any agency or its responsible of- 
ficers or employes for the prompt presentation, adjustment, or de- 
termination of any issue, request, or controversy. In either case, 
due regard shall be had for the convenience and necessity of the 
parties or their representatives.’’ 


The Interstate Commerce Commission is authorized by Section 
17(12) of the Interstate Commerce Act to promulgate reasonable rules 
and regulations relating to admission to practice before the Commission. 
This the Commission has done, and a non-lawyer who has complied with 
the rules would under this subparagraph as it now reads clearly have 
the right to appear in a representative capacity before the Commission. 

We think that these members of the American Bar Association who 
have come better to understand the work of the Interstate Commerce 
Commission and the problems that come before it now recognize that the 
public interest requires that a qualified non-lawyer should have the 
right to appear in a representative capacity in proceedings before the 
Commission. 

No hearings have as yet been held on Senate bill 7. 

The companion bill in the House to Senate bill 7 is H. R. 1203, in- 
troduced in the House of Representatives on January 8, 1945 by Rep- 
resentative Sumners. Section 6(a) of H. R. 1203 reads as Senate bill 
7 originally read. The House Judiciary Committee began hearings 
last June on H. R. 1203. When further hearings are held on this bill, 
which undoubtedly will be during the late fall or winter, Mr. Harry C. 
Ames, a member of the Association will appear and urge that the Com- 
mission be exempted from the application of this bill. (See: pp. 962- 
967, June, 1945 Journal). 

Non-lawyer members of the Association in various States have been 
confronted in recent months with a proposal to exclude non-lawyers from 
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appearing before the State regulatory commissions in a representative 
capacity. These States include Minnesota, Virginia, California and 
Indiana. Mr. H. A. Hollopeter of Indianapolis, actively interested him- 
self in connection with the matter in Indiana, Mr. George H. Shafer 
in Minnesota, Mr. E. A. Reed and Mr. W. G. Stone in California, and 
Mr. Harry C. Ames in Virginia. 

It appears that the State Bar Associations are the bodies which 
for the most part are urging the enactment of a statute or the passage 
by the State regulatory commissions of a rule that would prohibit non- 
lawyers from appearing in rate cases before a State commission. 

It is extremely difficult if not impossible for the General Committee 
or any members thereof to take an active part in dealing with this sub- 
ject when it arises in a particular State. The Special Committee sug- 
gests, however, that it might be well for the Association to prepare and 
publish a pamphlet which will deal in some detail with the position the 
Association of I. C. C. Practitioners has taken respecting the appearances 
of non-lawyers in a representative capacity before the Interstate and 
the State regulatory commissions. Such a pamphlet could well be sub- 
mitted to the committee members of the Bar Associations, to the mem- 
bers of the State regulatory commissions and to others who might have 
any interest in this subject. The Special Committee is of the opinion 
that we must conduct more vigorously a campaign of education among 
the members of the Committees on the Unauthorized Practice of the 
Law of the various State Bar Associations, and that the Association of 
I. C. C. Practitioners, as the spearhead in that campaign, should give 
the widest publicity to the reasons why it would be contrary to the 
public interest to deny to a duly qualified non-lawyer the right to ap- 
pear in a representative capacity before a State regulatory commission. 


Respectfully submitted, 


CHARLES DONLEY, 
Horace L. WALKER, 


Exumer A. Situ, Chairman. 
9-8-45. 





COMMITTEE TO COOPERATE WITH THE ADMINISTRATIVE LAW 
COMMITTEE OF THE AMERICAN BAR ASSOCIATION 


There were introduced last year at the last session of Congress 
several bills prescribing administrative procedure for the administrative 
agencies of the Federal Government. (See: New Administrative Pro- 
cedure Bills introduced in Congress, I. C. C. Practitioners’ Journal, 
June, 1944, Vol. XI, pages 879-890; Comparison of Administrative Pro- 
cedure Bills, by Frederick G. Hamley, Assistant General Solicitor, Na- 
tional Association of Railroad & Utilities Commissioners, I. C. C. Prac- 
titioners’ Journal, September, 1944, Vol. XI, pages 989-991.) All these 
bills died with the ending of the Seventy-eighth Congress. 
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With the opening of the Seventy-ninth Congress in January, 1945, 
new bills were introduced prescribing administrative procedure before 
Federal administrative agencies. These bills include: 


H. R. 184—Representative Celler—January 3, 1945 
H. R. 339—Representative Smith—January 3, 1945 
H. R. 1117—Representative Cravens—January 6, 1945 
H. R. 1203—Representative Sumners—January 8, 1945 
H. R. 1206—Representative Walter—January 8, 1945 
Senate 7—Senator McCarran—January 6, 1945 


The members of your Committee have had some conferences with 
the Chairman of the Administrative Law Committee of the American 
Bar Association. Some revisions have been tentatively proposed in one 
of these bills (Senate 7) after informal conferences with interested 
parties. No hearings have as yet been held on Senate 7. Hearings 
were begun in June, 1945, on H. R. 1203. Commissioner Splawn and 
Commissioner Aitchison appeared and made statements respecting the 
application of the bills to the Interstate Commerce Commission. Mr. 
Harry C. Ames, a member of your Committee, had prepared a statement 
on behalf of the Association of I. C. C. Practitioners, which will be 
presented to the Committee when it meets again. This statement was 
printed in the I. C. C. Practitioners’ Journal for June, 1945, Vol. XII, 
page 962. 

Your Committee has taken the position that no reasons can be found 
which would justify applying the provisions of any of these bills to the 
Interstate Commerce Commission. In the event hearings are held re- 
specting Senate 7 or other bills, the Association of I. C. C. Practitioners 
will be represented, and will urge that the Commission be excepted from 
the application of the provisions of these bills. 

We may well conclude our report with a few excerpts from the 
letter dated June 22, 1945, written by Commissioner Walter M. W. 
Splawn, Chairman of the Legislative Committee of the Interstate Com- 
merce Commission, to the Honorable Hatton W. Sumners, Chairman of 
the Committee on the Judiciary of the House of Representatives, regard- 
ing H. R. 1203. Chairman Splawn there said: 


‘““We respectfully request of your Committee that the Inter- 
state Commerce Commission be excepted from any bills such as 
this which your Committee might see fit to report favorably. 
There is a precedent for such an exemption in the complete exclus- 
ion of the Commission from the Logan-Walter bill some years ago. 
Likewise, it will be recalled that the earlier administrative pro- 
cedure proposals sponsored by the American Bar Association and 
its Administrative Law Committee excepted proceedings before 
this Commission. We reached this conclusion after careful con- 
sideration of H. R. 1203. The possible changes referred to yester- 
day during the course of the statement by Mr. Carl McFarland, as 
set forth in a committee print of S. 7 of May, 1945, if adopted, 
would still make difficult the work of this Commission. 
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‘*The Interstate Commerce Commission is the oldest of the ad- 
ministrative agencies of the government. Throughout the 58 vears 
of its existence it has given continuing study to its procedure, as 
a result of which it has devised and put into effect a number of Mr 
procedural methods which are well understood and which have, we Ex 
believe, the support of those who have dealings with this Com- As 
mission. ’’ W: 
The Legislative Committee, after stating that the Commission is an De 
administrative body with the broader responsibility of carrying out the 
National Transportation Policy declared by Congress in the Transpor- m: 
tation Act of 1940, that it has numerous other duties under divers acts ci 
of Congress, and that in functioning it is called upon to perform nun- 
erous and varied duties demanding widely different forms of adminis- ec 
trative procedure, each suited to the nature of the particular circum- m 
stances, said: 
‘«* * * Tf the lawfulness of these procedural methods must now tH 
be judged by a code not designed simply to supplement the jurisdic- N 
tional requirements of the Interstate Commerce Act, but to cover 
as a blanket all agencies of the Government having administrative C 
powers, many of which differ substantially in nature and purpose ¥ 
from those committed to this Commission, inevitably there will be t 
a long period of uncertainty and confusion while the effect and 
meaning of numerous statutory provisions susceptible of varying 
interpretation are being judicially ascertained. If there is any- 
thing in the bill which would better our practice, we would be { 


swift to adopt it. But no one has made any such suggestion to us.”’ 
The Committee in its conclusion said: 


‘*Our study of H. R. 1203 leads us to the conclusion that its en- 
actment in either its original or revised form would have an ad- 
verse effect on the performance of our functions. In fact, it ap- 
parently would make impossible the performance of some of our 
important duties. Under the Interstate Commerce Act the Com- 
mission now has flexible powers ‘to conduct its proceedings under 
any provision of law in such manner as will best conduce to the 
proper dispatch of business and to the ends of justice.’ Section 
17(3). We regard this flexibility in procedure as of highest value 
in the public interest. A code of rigid requirements would forbid it. 


Respectfully submitted, 


Wievur LaRog, Jr., 
Harry C. Ames, 
Water McFar.anp, 


Eumer A. Smita, Chairman. 
9-14-45 
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REVIEW OF I. C. C. DECISIONS* 
September 7, 1945. 


Mrs. S. F. McDonough, 

Executive Secretary, 

Association of I. C. C. Practitioners, 
Washington 25, D. C. 


Dear Mrs. McDonough : 


Referring to your letter of August 24 regarding my report as Chair- 
man of the Special Committee on Review by the Courts of I. C. C. De- 
cisions : 

I send you herewith a copy of my final report. I am sending a 
copy of this letter together with a copy of the final report to the other 
members of the Committee. 

The first draft of the report was circulated among the members of 
the Committee and was approved by Messrs. McFarland, LaRoe, and 
Miller. 

If the Committee approves this report, it should be sent to Judge 
0. L. Phillips, who is Chairman of the Committee of Federal Judges, 
which Committee is considering changes in the statutory provisions for 
the review of orders of the Interstate Commerce Commission. 


Very truly yours, 
Emer A. SMITH. 
CC to—Messrs. 
Wilbur LaRoe, Jr. 
Walter McFarland, 
Clarence A. Miller, 


Harry C. Ames, 
W. W. Collin, Jr. 


*See pp. 153-160 November 1944 Journat discussion of the foregoing—Editor. 
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Comments on the Proposed Bill for the Court Review of Orders 
of the Interstate Commerce Commission 


I. 


The Urgent Deficiencies Act of October 22, 1913, under which 
suits are now brought to review the orders of the Interstate Commerce 
Commission, has been in effect for thirty-two years. This Act has 
been construed by the Supreme Court in a long line of cases. These 
eases have set marks and guides in such vital matters as the scope of 
review, the kinds of orders that may be reviewed, the parties who may 
bring suits to review orders of the Commission, and the kind of relief 
which may be granted. To discard at this time the wealth of precedent 
which now exists for the guidance of parties to proceedings before the 
Commission, and to deal anew with all these matters, would be an in- 
vitation to litigation. 

If it is now considered advisable to vest in the Circuit Courts of 
Appeal the duty and responsibility of reviewing orders of the Com- 
mission, it is earnestly submitted that this should be brought about by 
an Act transferring to and vesting in the several Circuit Courts of Ap- 
peal the jurisdiction now vested in the several United States District 
Courts by the Urgent Deficiencies Act. The substantive law now gov- 
erning review of orders of the Interstate Commerce Commission ought 
not to be restated and revised in an entirely new shape and form at 
the present time. To do so would be to undo all the work that has 
been done by the Supreme Court in the last three decades in construing 
the substantive provisions of the Urgent Deficiencies Act. 

It is to be borne in mind that restricting review by the Supreme 
Court to Petitions for Writs of Certiorari, if such a procedure is finally 
adopted, can just as well obtain in respect of decisions of a three-judge 
court as of a decision of the Circuit Court of Appeals. It is believed 
that the transfer of the forum for review of Commission orders from 
a statutory three-judge court to the Circuit Court of Appeals would 
result in serious delay in actual practice. 

Our fundamental criticism of the bill as it now stands is that it 
would be contrary to the public interest to throw into the discard what 
has been so laboriously and so patiently built up over the years by the 
Supreme Court in giving content and meaning to the provisions of the 
Urgent Deficiencies Act. 


II. 


The proposed bill does not abolish the statutory courts provided for 
in the Urgent Deficiencies Act. Some doubt at least is left as to the 
kinds of orders, the review of which should still be governed by the 
Urgent Deficiencies Act. It does not seem right or reasonable that 
some orders of the Interstate Commerce Commission should be subject 
to review in one court under one Act, and other orders in an entirely 
different court under an entirely different Act. There should be uni- 
formity in the review provided for orders of the Commission. 




















SEPTEMBER, 1945 1109 





The proposed bill under no circumstances should require the 
petitioners to file a duly certified copy of the record before the Com- 
mission. It should be left to the interested parties to determine in 
the light of the nature of the case whether it is necessary to submit 
to the court a certified copy of the record made of the hearings before 
the Commission. One of the most important cases ever decided by the 
Supreme Court involving the validity of an order of the Interstate 
Commerce Commission, was A. T. & 8S. F. Ry. Co. vs. United States, 
284 U. S. 248. The nature of the issues in this case made it unnecessary 
for the railroads, which sought a review of the Commission’s order, 
to present a record to the court. 


IV. 


There seems to be no need for Sub-paragraph (c) under Section 
7 of the proposed bill, entitled ‘‘ Additional Evidence.’’ If the Com- 
mission erred in admitting evidence, or in refusing to admit evidence, 
the court under the Urgent Deficiencies Act would have the power to 
set the order aside, following which the Commission would deal with 
the evidence as it should have dealt with it. The power to order a re- 
hearing because new evidence has been developed should not be vested 
in the court, when the party has made no effort to present that evidence 
before the Commission. Attention is directed to what the Supreme 
Court said in Interstate Commerce Commission vs. City of Jersey City, 
Et Al, 322 U. 8. 487 (pp. 514-515) : 


‘‘# * * Tf upon the coming down of the order litigants might 
demand rehearings as a matter of law because some new circum- 
stance has arisen, some new trend has been observed, or some new 
fact discovered, there would be little hope that the administrative 
process could ever be consummated in an order that would not be 
subject to reopening. It has been almost a rule of necessity that 
rehearings were not matters of right, but were pleas to discretion. 
And likewise it has been considered that the discretion to be invoked 
was that of the body making the order, and not that of a reviewing 
body.’’ 


The Court went on to say (pp. 517-518) : 


‘‘The rule that petitions for rehearing before administrative 
bodies are addressed to their own discretion is uniformly accepted 
and seems to be almost universally applied in other federal courts. 
United States, Ex. Rel. Maine Potato Growers Assn. vs. Inter Com. 
Comm., 88 Fed. 2nd 780, 784, cert. denied, 300 U. S. 684; Mississippi 
Valley Barge Line Co. vs. United States, 4 Fed. Supp. 745, 748; 
Union Stock Yards Co. vs. United States, 9 Fed. Supp. 864, 873; 
American Commission Co. vs. United States, 11 Fed. Supp. 965, 972; 
R. C. A. Communications vs. United States, 43 Fed. Supp. 851, 
858.’’ 








I. C. C. PRACTITIONERS’ JOURNAL 





And in any event the Commission surely could not be called upon 
by the court to hold a hearing on some issue of constitutional right as 
in Baltimore & Ohio Railroad Co. vs. United States, 298 U. S. 349, or 
on some other question of law, United States vs. Idaho, 298 U. 8S. 105, 
American Trucking Associations vs. United States, District Court of 
Virginia, 56 Fed. Supp. 394. 


The Elimination of the Right of Direct Appeals 
To the Supreme Court 


We think that some further consideration should be given both to 
the advisability and the necessity of eliminating the right of direct 
appeals to the Supreme Court from the decrees of the statutory district 
courts created under the Urgent Deficiencies Act, or from the decrees of 
the Circuit Courts of Appeals in the event the duty and responsibility 
of reviewing the orders of the Interstate Commerce Commission are 
vested in the Circuit Courts of Appeals. 

The Interstate Commerce Commission, as a result of the passage of 
the Motor Carrier Act of 1935, had an enormous amount of work thrust 
upon it. It has substantially completed the task of passing upon ap- 
plications for certificates and permits under the so-called ‘‘grand- 
father’’ clause, and in its reports covering new operations it has laid 
down new principles which have withstood attacks in the courts. The 
number, variety, and difficulty of the cases which the Commission was 
called upon to decide under the Motor Carrier Act were, of course, re- 
flected in the suits brought to set aside the Commission’s orders entered 
under that Act, and in the number of appeals that were taken to the 
Supreme Court. Questions arising under that Act have now for the 
most part been settled in so far as they can be settled by the courts, 
and it is not believed that the Supreme Court will be called upon in the 
future to review as many orders of the Commission as it has been 
called upon to review in the last few years. 

The number of per curiam opinions handed down by the Supreme 
Court in the last few years, involving the validity of orders of the In- 
terstate Commerce Commission, shows that the Supreme Court has a 
means of quickly disposing of those cases which present no substantial 
question for the determination of the Court and which should not 
have been appealed to the Court. 

The orders issued by the Interstate Commerce Commission differ 
in many respects from orders issued by other administrative tribunals 
of the United States Government. The Commission now has jurisdiction 
over railroads, water carriers, motor carriers, and forwarders. These 
carriers constitute a national transportation system. Most of the ques- 
tions, therefore, arising under the Interstate Commerce Act are not 
local in their nature, but on the contrary may affect many carriers lo- 
cated within a given area, or all carriers operating in the United States 
and the public served by those carriers. 

It is submitted, therefore, that the public interest requires that the 
right of direct appeal to the Supreme Court should be continued, even 
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though the duty and responsibility of reviewing orders of the Interstate 
Commerce Commission is now to be vested in the Circuit Courts of 
Appeals, to the end that there may be by the highest court in the land 
uniformity in the construction of the Interstate Commerce Act. There 
js grave doubt whether this uniformity can be brought about by vest- 
ing the final determination of the validity of orders of the Interstate 
Commerce Commission in Circuit Courts of Appeals, subject, however, 
to the right of certiorari. 

Mr. Justice Brandeis in United States vs. Griffin, 303 U. 8S. 226, 
in the course of the discussion of the method of judicial review provided 
for in the Urgent Deficiencies Act, said (p. 233) : 


‘In the opinion of Congress jurisdiction with the extraordinary 
features of the Urgent Deficiencies Act was justified by the char- 
acter of the cases to which it applied—cases of public importance 
because of the widespread effect of the decisions thereof. * * *”’ 


In Interstate Commerce Commission vs. C. R. I. & P. Ry. Co., 218 
U. S. 88, the Supreme Court said (p. 103) : 


‘‘The outlook cf the Commission and its powers must be greater 
than the interest of the railroads or of that which may affect those 
interests. It must be as comprehensive as the interest of the whole 
country.’’ 


In Eastern-Central Association vs. United States, 321 U. S. 194, 
the Supreme Court, in discussing the development of the Commission’s 
duties said (pp. 205-206) : 


‘*But with the evolution of other forms of carriage, particu- 
larly motor carriage, and the Commission’s acquisition of control 
over their rates and operations, a new situation arose. The Com- 
mission’s task no longer was merely the regulation of a single form 
of transport, to secure reasonable and non-discriminatory rates 
and service. It became, not merely the regulator, but to some ex- 
tent the coordinator of different modes of transportation. With 
the addition of motor and water carriage to its previous jurisdic- 
tion over rails, it was charged not only with seeing that the rates 
and services of each are reasonable and not unduly discriminatory, 
but that they are coordinated in accordance with the national trans- 
portation policy, as declared by the later legislation. This, while 
intended to secure the lowest rates consistent with adequate and 
efficient service and to preserve within the limits of the policy the 
inherent advantages of each mode of transportation, at the same 
time was designed to eliminate destructive competition not only 
within each form but also between or among the different forms of 
carriage.’’ 


Attention may also be called to the Declaration of National Trans- 
portation Policy passed by Congress as a part of the Transportation 
Act of 1940 (Act of September 18, 1940, 54 Stat. L. 899). Congress 
here declares it to be the national transportation policy— 
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‘*to provide for fair and impartial regulation of all modes of trans. 
portation subject to the provisions of this Act, so administered as 
to recognize and preserve the inherent advantages of each; to 
promote safe, adequate, economical, and efficient service and foster 
sound economic conditions in transportation and among the sev. 
eral carriers; to encourage the establishment and maintenance of 
reasonable charges for transportation services, without unjust 
discriminations, undue preferences or advantages, or unfair or de. 
structive competitive practices; to cooperate with the several 
States and the duly authorized officials thereof; and to encourage 
fair wages and equitable working conditions;—all to the end of 
developing, coordinating, and preserving a national transportation 
system by water, highway, and rail, as well as other means, adequate 
to meet the needs of the commerce of the United States, of the 
Postal Service, and of the national defense. * * *’’ 


The Association of Interstate Commerce Commission Practitioners 
is therefore of the opinion that it would be contrary to the public 
interest to make any changes in the method under which orders of the 
Interstate Commerce Commission are now reviewed by the courts, that 
the provisions of the Urgent Deficiencies Act of 1913 should be con- 
tinued in effect. That Act supplies a streamlined, expeditious and in- 
expensive method of reviewing the decisions of the Commission. The 
interest of the public in the Commission’s decisions is such that no 


changes in the law should be made which will delay the review of the 


Commission’s orders, make that review more cumbersome or more ex- 
pensive. 


Respectfully submitted, 


Wrieur LaRog, Jr. 
Water McFaruanp, 
CLARENCE A. MILLER, 
Harry C. Ames, 

Eumer A. Situ, Chairman. 

















Looking Forward With The Interstate 
Commerce Commission 


By R. Granvitte Curry, Editor-in-Chief 


With the dramatic events of the war in retrospect, the country has 
turned to peacetime pursuits. Changes are commonplace. Past per- 
formance, in the minds of many, raises no presumption of ‘‘grand- 
father’’ rights to continued existence. Our institutions in many re- 
spects are being reexamined and put to the test. The American spirit 
demands improvement, expansion, and growth. 

In these circumstances one may wonder as to the future of the 
Interstate Commerce Commission—a future in which practitioners be- 
fore this Commission have a lively interest. A fresh and objective re- 
appraisal of this agency appears proper. There are and will be attempts 
to restrict its functions, to subject it to the influence of high-pressure 
groups, and to disturb its long-established and respected standing as a 
non-political, bipartisan administrative tribunal. In this period of 
transition there may be a temptation to overlook fundamentals affecting 
the work of the Commission and its organization and to expect by change 
in form or transfer of organization to affect some sort of magic trans- 
formation. 

To predict the future as to the Commission requires a careful 
reexamination of its past history. This is familiar to practitioners but 
at times is overlooked by others. 

It is never to be forgotten that while in the very beginning the Com- 
mission was placed under the Interior Department it soon afterward 
was given an independent status which it has maintained for over fifty-six 
years. It is operated as an arm of Congress and reports to Congress. Its 
independence is, of course, subject to checks designed to prevent arbi- 
trary action and to keep it in tune with the times. Its orders are sub- 
ject to court review. The statutory standards governing its actions are 
subject to amendment or change by Congress. And its members are 
appointed by the President for seven-year staggered terms, subject to the 
advice and consent of the Senate. Not more than a bare majority, how- 
ever, of the Commission may belong to the same political party, and 
a fundamental and vital characteristic of this agency is its independence 
of political interference. Its important quasi-judicial and quasi-legis- 
lative functions can not be satisfactorily performed without such in- 
dependence. Practitioners are alive to this prerequisite to the satis- 
factory functioning of the Commission. 

Elsewhere in this issue of the JouRNAL is reviewed pending 
legislative efforts to make the Commission a part of a general reorgan- 
ization plan threatening its independence. The excellent statements made 
by Mr. Harry C. Ames on behalf of the Practitioners’ Association before 
the committees is evidence of the interest of this association and of its 
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determination to do its part in preserving the independence of the Com. 
mission. A House Bill, however, has been presented after hearings, 
specifically exempting the Commission from the proposed reorganization, 
This is an important recognition of the principles for which the asso- 
ciation has striven, but does not mean that the danger is past. 

Reviewing the Commission’s history, an impartial student will be 
struck by the evidence of the high regard and confidence in which it 
has been held. In the light of actual past performance its responsibili- 
ties have been steadily enlarged and increased. What a difference there 
is between a limited power to prescribe maximum and non-discrimina- 
tory railroad rates under the original act and the comprehensive powers 
of regulation now vested in the Commission! Of most importance are 
its powers to prescribe both maximum and minimum and non-discrimina- 
tory rates not only of railroads but of other carriers, including motor 
carriers and water carriers, and to pass upon the need for new operating 
rights of such carriers under statutory standards of convenience and 
necessity and public interest. In performing these and related functions 
it has been found that the Commission must have a well-trained staff of 
examiners, statistical and accounting experts, and others qualified to 
aid it in discharging intelligently and impartially its important fune- 
tions. 

Besides its basic characteristic of political independence, the im- 
partial student will be particularly struck by two other characteristics 
which have contributed largely to the confidence in which the Commis- 
sion is held. One is its willingness and liberality in according interested 
parties the opportunity to be heard and fully to present their claims. The 
other is its definite policy to discourage legalistic technicalities and to 
concentrate on the essentials of fair play. The liberality of the Com- 
mission in these respects has required in return a responsible bar of 
practitioners before it. These, it is believed, have recognized this re- 
sponsibility and have endeavored to aid the Commission in intelligent 
and impartial discharge of its duties, but without fear of aggressive 
presentation of conflicting views. 

Sight is also not to be lost of the important fact that the individual 
members of the Commission, with (few) exceptions, have been men of 
ability and without exception have discharged their duties with a high 
sense of integrity and responsibility to the public. They could not have 
done this without an able and loyal staff. The reputation of the Com- 
mission and its staff has been heightened by the dignity and yet friendly 
helpfulness in which their work has been performed. There has been 
a surprising absence of exhibitionistie speech-making and public state- 
ments. The impression has been one of earnest regard for and interest 
in the important work in hand. 

With such a past what can be expected as to the future? The answer 
can be positively stated, if those interested in the Commission can be 
counted upon to bear in mind its essential characteristics and are de- 
termined not to relax their vigilance in insisting upon preservation of 
these characteristics. 
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At the present time there is the danger, previously alluded to, of at- 
tempts by well-meaning but uninformed persons to bring the Commission 
within a general reorganization plan and place it under a cabinet of- 
ficer or the director of a transportation board. No good reasons have 
been advanced for such a change and it is reasonable to suppose that the 
practitioners, carrier and shipper organizations, and others, will stand 
firmly, as they have in the past, against such changes which would 
inevitably undermine the vital political independence of the Commis- 
sion. 

Elsewhere in this issue of the JourNAL there is a scholarly and pene- 
trating article by the past president of this association, Mr. Elmer A. 
Smith, dealing with the dangers of anti-trust theories of regulation, as 
contrasted with the well-established system of regulation under the In- 
terstate Commerce Act. Looking to the future, this is a subject deserv- 
ing of careful consideration. 

There are also legislative attempts by administrative procedure 
bills to effect changes in Commission procedure and other bills to prevent 
direct review of Commission orders by appeal from district courts to the 
Supreme Court. These changes do not appear justified. 

A careful reappraisal of the Commission’s work and of the oper- 
ation of the Interstate Commerce Act is being undertaken by the Com- 
mittee on Interstate and Foreign Commerce of the House of Repre- 
sentatives. This calls for assistance by interested practitioners and rep- 
resentatives of the public. It is important that the essential functions 
of the Commission be fully realized and appreciated. 

It is not unreasonable to expect that the enlarged duties of the Com- 
mission under the 1940 amendment of the Act will greatly increase its 
work. In addition to far-reaching rate cases involving revenue needs, 
there will be a myriad of individual rate complaints. An important 
financial journal under the heading, ‘‘Shippers are Sharper,’’ points 
out that, ‘‘the post-war competitive era’s here’’ and that an increase 
in complaints about freight rates has already been noted at the Com- 
mission. 

Conflicts in interest between the various forms of transportation 
will require statesmanlike treatment of a high order in administering 
the national transportation policy. 

It is fundamental that practitioners should take a lively interest 
in insisting upon appointments of competent members of the Commis- 
sion and aiding it in maintaining a well-qualified staff of employees. 

In recent years with much formalism as to budgetary requirements 
and artificial classification barriers, there seems to have been a tend- 
ency to retard promotions of well-deserving examiners and others on the 
Commission’s staff and to fail to recruit young ambitious men to step into 
the shoes of their well-qualified elders. Better salaries and more alert 
recognition of worthy services, it is believed, will help to continue the 
Commission’s successful performance of the past and to assure satisfac- 
tory performance in the future. 
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There are many problems before the Commission that will require a 
forward outlook and determined adherence to statutory standards. Dif. 
ficult questions will be presented as to inter-territorial claims of rate 
disparity as to minimum rates as between different forms of transpor- 
tation, as to consolidations and acquisitions of carrier properties, and 
as to applications for new operating rights. Probably many problems 
will be presented under the fourth-section of the Act and there will 
always be the question of the extent to which tariffs may be simplified, 
Probably more attention will be given to the question of cost of trans- 
portation and practical and sound methods of determining such costs 
as a guide in rate making. Probably also, in accord with the modern 
outlook, research within the Commission will be given greater emphasis, 
In all its duties there will be the extremely difficult task of providing 
for reasonably expeditious handling of cases without sacrifice of proper 
consideration. 

The Commission is confronted with dangers of complacency, inertia, 
and relaxed vigilance on the part of those interested in its work. These 
dangers, it is believed, can be fully met and overcome. Without them 
we can look forward with the Commission to the future with confidence, 








Rate-Making and the Anti-Trust Law* 


A Critical Appraisal of A. C. Wiprud’s Book, “Justice in Transpor- 
tation,” and of the Factual and Theoretical Assumptions Thus 
Revealed as Basis for Justice Department’s Assault on 
Long-Accepted Rate-Making Practices 


By Eumer A. SmitH 
Senior General Attorney, Illinois Central System 





The question whether rail, motor and water carriers should be reg- 
ulated by the Interstate Commerce Commission pursuant to the standard 
found in the Interstate Commerce Act, or by the Anti-Trust Division 
of the Department of Justice through its notions of how the Sherman 
Anti-Trust Act should be enforced, is sharply presented to the public 
in a recent book entitled ‘‘Justice in Transportation,’’ by Arne C. 
Wiprud.(a) Mr. Wiprud was for several years special assistant to the 
Attorney General in the Anti-Trust Division, from which position he 
recently resigned. 

The book bears the usual caveat of books written by government of- 
ficers, to the effect that it does not necessarily constitute the views of the 
Department of Justice. But the various addresses of Judge Thurman 
Arnold, formerly Assistant Attorney General in charge of the Anti- 
Trust Division, and of his successor, Wendell Berge, who remains in that 
position—and particularly the statements made in 1943 by Messrs. 
Arnold, Wiprud, and other representatives of the Division before the 
Senate Committee on Interstate Commerce!—disclose that the views ex- 
pressed in this book are the identical views repeatedly voiced by the 
officers of the Anti-Trust Division. This book is thus, in substance, the 
Anti-Trust Division speaking. Time alone will determine whether it 
will continue to reflect the views of that Division. 

The book, as will be demonstrated further on herein, is not a trust- 
worthy source of information about the transportation industry, but 





Why This Book Merits Critical Analysis—The publication in these pages of a 
review of the searching thoroughness of the one here presented—by one of the 
country’s most respected authorities on the subject of em ng regulation of 
transportation rates—is explained by the fact that Mr. Wiprud’s book obviously 
reflects the conclusions and purposes of government attorneys who have the de- 
termination, and who are seeking the power, to enforce their opinions whether or 
not they conform to the lessons of experience and a competent estimate of the 
requirements of the public welfare. Mr. Wiprud’s lucubrations, that is to say, do 
not have to rely upon a content of philosophical and factual validity to make them 
important.—Editor, Railway Age. 

*Reprinted from Railway Age, August 4, 1945, pp. 208-214. Mr. Smith was 
formerly President of the Association of Interstate Commerce Commission Prac- 
titioners. 
$25 a Published by Ziff-Davis Publishing Company, New York and Chicago, price 


1 Hearings before Committee on Interstate Commerce, U. S. Senate, 78th Con- 
gress, Ist Sess., on $.942: A Bill to Amend the Interstate Commerce Act to Provide 
for Agreements Between Common Carriers by Railroad, etc. 
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it serves a useful purpose in gathering together in one place the Anti- 
Trust Division’s theories respecting the application of the Anti-Trust 
Act to carriers, and the manner in which the Interstate Commerce Act 
should be administered. The Division has but one solution for trans- 
portation problems of every kind, but one standard for the protection 
of the public interest: competition carried on under the supervision and 
dictation of the Anti-Trust Division, of the kind condemned and for- 
bidden by Congress in its declaration of national transportation policy? 

The book is divided into seven chapters: I. A Transportation Crisis; 
II. Monopoly ; III. Regulation ; IV. Rates; V. Anti-Trust Laws; VI. Plans 
to Perpetuate Monopoly Power; and VII. Transportation of the Future. 
But these chapters reflect no sharply divided treatment of these various 
subjects. 

Running through all the chapters are criticisms of Congress, of 
every tribunal, and of every officer of the government who has had any- 
thing to do with the regulation of carriers or with the transportation 
industry. The government is charged with a fateful remissness which 
left the United States without adequate transportation systems for the 
war emergency! Congress is criticized for the passage of the Trans- 
portation Act of 1920, of the Motor and Water Carrier Acts. The Su- 
preme Court is criticized because of recent decisions upholding the valid- 
ity of certain orders of the Interstate Commerce Commission. 

The Office of Defense Transportation, the Chairman of the War 
Production Board, and the Board of Investigation and Research—all 
are criticized because they thought that carriers should be permitted 
to confer and consult among themselves respecting changes in rates. 
The Civil Aeronautics Board, in the opinion of the Division, has ad- 
ministered the Civil Aeronautics Act in such a way as to preserve mon- 
opoly. The Secretary of War and Secretary of the Navy are criticized 
because of their failure, with few exceptions, to protest against what the 
Anti-Trust Division believes to be high rates. 

But the tribunal singled out for sharpest criticism by the Division 
is the Interstate Commerce Commission. It is clear that the Division 
believes that the Commission in its administration of the Interstate 
Commerce Act has largely failed to protect the public interest. The 
book displays the deep distrust and ill-feeling which the Division bears 
towards the Commission. 


Superficiality 


This book’s comprehensive omissions of reference to important per- 
tinent facts of the history of transportation regulation and of the 
record which that history reveals of the purpose of Congress in passing 
the Interstate Commerce Act—and the omission or misinterpretation of 
significant events from the record of the actual administration of that 
Act over a period of 58 years by the Commission—convicts the Anti- 
Trust Division of superfiiciality in its investigation of the complex data 





2 Transportation Act of September 18, 1940, 49 U. S. C., notes preceding secs. 1, 
301, and 901. 
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from which, nevertheless, it has reached dogmatic conclusions. The 
Division knows with the utmost certainty just how carriers should be 
regulated, how rates should be made, and, indeed, what the very rates 
should be—and it has reached its convictions without giving any evi- 
dence of mastery of the subject matter. 

Any one familiar with the history of transportation and of trans- 
portation regulation will find running through all the chapters of this 
book fallacies and sophisms—so numerous that it would require a book 
as long as the original to give adequate critical attention to all of them. 
Some of the factual statements are wholly inaccurate and others in- 
adequate, as are the conclusions the author draws from such statements. 

Built as this book largely is upon the statements submitted in 1943 
by Messrs. Arnold, Wiprud, and other representatives of the Division 
before the Senate Committee on Interstate Commerce, what Commissioner 
Eastman said before that Committee regarding these statements has 
equal application to this book—and Mr. Eastman said he regarded the 
memorandum written by Thurman Arnold to the members of his staff—: 


‘‘for the most part as a collection of partisan and extreme conclus- 
ions and inferences from factual premises which were, to a con- 
siderable extent, incomplete or inaccurate.”’ 


And Mr. Eastman, after quoting from a memorandum submitted by 
Mr. Arnold to the Attorney General on July 9, 1942, said: 


‘*T do not agree that these statements come within measurable 
distance of the facts.’’ 


One fundamental fallacy permeates every chapter of ‘‘Justice in 
Transportation.’’ It is thus stated in the last chapter: ‘‘Competition 
must continue to be the keystone of our governmental policy in trans- 
portation.”’ 

The Division relies in support of this conclusion upon decisions® of 
the Supreme Court handed down in 1897 and 1898, under conditions 
wholly different from those existing today. It will be recalled that at 
that time the Commission did not possess the power to fix maximum rates. 


Congress’ Views Ignored 


But an examination of the amendments to the Interstate Commerce 
Act made since 1898, the reports of Congressional Committees and the 
Congressional debates which led to these amendments, and the annual 
reports of the Commission, shows that every amendment (particularly 
the amendments of 1906, 1910, 1913, 1920, 1935, and 1940) has been a 
step away from competition as the keystone of our governmental policy 
and toward regulation as that keystone. Congress has recognized by 
these acts, and particularly by the declaration of national transportation 
policy in the Transportation Act of 1940, that the protection of the public 





3 United States v. Trans-Missouri Freight Assn., 166 U. S. 290, March 22, 1897, 
and United States v. Joint Traffic Assn., 171 U. S. 505, October 24, 1898. 
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interest in transportation is to be found in the regulation administered 
by the Commission pursuant to the Congressional policies and stand- 
ards in the Interstate Commerce Act. 

The Anti-Trust Division in a brief signed by Francis Biddle, then 
Solicitor General, filed in January, 1940, in the Supreme Court in Fed- 
eral Communications Commission v. Sanders Brothers Radio Station, 
after pointing out the difference between the Federal Communications 
Act and the Interstate Commerce Act, said: 


‘«., . In the regulation of railroads Congress has taken over 


control of the rates and charges which may be collected and has 
otherwise assumed authority to prescribe the manner in which the 
business shall be conducted. The Transportation Act of 1920 was 
designed to effectuate that control for the primary purpose of as- 
suring the public an adequate and efficient transportation system. .. 

“In other words, in the case of the railroads there has been a 
substitution of governmental regulation for competition as a means 
of protecting the public.’’ 


The Supreme Court when it came to decide this case‘ said: 


‘*Congress has not, in its regulatory scheme [respecting broad- 
casting], abandoned the principle of free competition, as it has done 
im the case of railroads, in respect of which regulation involves the 
suppression of wasteful practices due to competition, the regulation 
of rates and charges, and other measures which are unnecessary if 
free competition is to be permitted.’’ (Italics supplied.) 


That Congress, the Anti-Trust Division notwithstanding, has not 
made competition the keystone of its governmental policy in transporta- 
tion, is shown by the declaration of national transportation policy con- 
tained in the Transportation Act of 1940. Congress here declared it to 
be the national transportation policy— 


**to provide for fair and impartial regulation of all modes of trans- 
portation subject to the provisions of this Act, so administered as to 
recognize and preserve the inherent advantages of each; to promote 
safe, adequate, economical, and efficient service and foster sound 
economic conditions in transportation and among the several car- 
riers; to encourage the establishment and maintenance of reasonable 
charges for transportation services, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive compet- 
itive practices; ...’’ 


The Interstate Commerce Act and this declaration of policy make it 
plain that regulation by the Commission has been and still is entrusted 
with the responsibility of achieving these great purposes, and not com- 
petition carried on under the direction of the Anti-Trust Division. The 





Py a Communications Commission v. Sanders Brothers Radio Station, 309 
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evidence of its action in carrying on a popular political campaign in 
behalf of its theories makes clear that the Anti-Trust Division is seeking 
to thwart the intent of Congress, clearly and unequivocally expressed, 
and to arouse misinformed and emotional mass support for policies of 
regulation which are without standing in any informed quarter. The 
Congressional declaration, its significance, its objectives, and the means 
by which its objectives are to be attained, are ignored in ‘‘Justice in 
Transportation.”’ 


An Inapplicable Theory 


The Anti-Trust Division, as this book shows, has brought about a 
clash between the theory of perfect competition, which the Division 
would apply to carriers now subject to the detailed regulation provided 
for in the Interstate Commerce Act, and the theory of regulation as em- 
bodied in that Act. Commissioner Aitchison put it well when he re- 
cently said® that there are head-on conflicts in existing law and in poli- 
cies of administration which must be resolved one way or the other, or 
be settled by compromise sanctioned by law, that the choice of future 
policy will determine the course and manner in which foreign and 
domestic commerce will be carried on, and that some choice must be 
made. 

The principle now advocated by the Division of free-for-all compe- 
tition has never worked successfully here or elsewhere in large-scale 
common-carrier transportation. It has been tried and found wanting. 
It is in the very teeth of experience. 

As the Federal Coordinator of Transportation said in one of his 
reports :® 


‘‘Experience has shown that in transportation free and open 
competition without let or hindrance does not protect the public 
but instead does it harm. For many years we tried it with the 
railroads and it did not work... It was these abuses of compe- 
tition which were mainly responsible for the creation of the Inter- 
state Commerce Commission in 1887, as a reading of its first an- 
nual report will plainly show. . .’’ 


The Commission’s decisions dealing with motor carrier rates which 
the author cites disclose that the kind of competition which the Division 
would substitute for the regulation provided for by Congress was more 
recently tried out in the motor carrier industry, and was again found 
wanting. The Commission in one of these cases (Central Territory Mo- 
tor Carrier Rates, 8 M. C. C. 233) said: 


‘‘The evidence of respondents [motor carriers] . . . reveals that 
the motor-carrier industry in this territory is in a demoralized 
condition, due principally to conflicting rates and practices, the lack 





5 Address of Hon. Clyde B. Aitchison before the Portland, Oregon, Chamber of 
Commerce, delivered on April 24, 1944, on After the War is Over—Transportation 
Problems, I. C. C. Practitioners’ Journal, May, 1944, page 743. 

6 Third Report, House Doc. No. 89, 74th Cong., Ist Sess., January 23, 1935. 
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of unity of action among respondents, and continuing rate wars. 
There can be no doubt that the rate structure is filled with in. 
equalities and incongruities. . .”’ 


The failure of the Division to distinguish between the transporta- 
tion industry, an industry subject to regulation in the most minute de- 
tail by an administrative tribunal—an industry whose rates are regu- 
lated and whose profits are controlled through the power that the tri- 
bunal has to fix the rates—and, on the other hand, an industry whose 
prices and profits are subject to no control whatever except that of the 
market place, pervades both the introduction by Thurman Arnold to 
‘* Justice in Transportation,’’ and every chapter of the book. 

There are reasons which lie deep in the facts and the law for the 
control exercised by the legislature over public utilities and carriers. 
But these reasons the Division ignores, and insists that, notwithstanding 
the fact that carriers have been subjected by Congress to regulation 
which affects and controls their every act, an executive department must 
step in and engraft upon the regulation provided for by Congress a 
system of regulation reflecting the theories of the Division as to how 
the Anti-Trust Act should be enforced. 


Congress Must Decide 


It is evident that Congress must in the next few years fix and de- 
termine the line where regulation by the tribunal set up by Congress 
ends, and where regulation by the Anti-Trust Division, through its 
power to enforce the Anti-Trust Act, begins. The carriers cannot serve 
two masters, one the Interstate Commerce Commission, an arm of Con- 
gress, and another the Department of Justice, a branch of the executive 
department. For the theories now advanced by the Anti-Trust Di- 
vision of the Department are utterly irreconcilable with the policy 
which Congress has laid down in the Interstate Commerce Act, and with 
the principles that the Commission has evolved in 58 years of constru- 
ing and applying that Act. 

The author says that those who resist the enforcement of the Anti- 
Trust Act fail to understand that they are attacking an economy which 
is the very basis of American life, an economy of fair prices in a com- 
petitive market, as contrasted with high artificial prices in a controlled 
or restricted market. This is an example of the confusion in which the 
Division finds itself because of its failure to recognize that the trans- 
portation industry is subject to regulation in all its operations. Reg- 
ulation does not mean, as the Division would have it mean, that we must 
depart from our economic way of life under which we look to a com- 
petitive economy to protect the public interest and to insure fair prices. 
It simply means, as the Department of Justice said as late as 1940, that 
in the case of the railroads there has been a substitution of government 
regulation for competition as a means of protecting the public. 
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Substitute for Competition 


Robert H. Jackson, then Assistant Attorney General, and Edward 
Dumbauld, then and now special attorney in the Anti-Trust Division 
of the Department of Justice, in an interesting article written in 1938," 
said that the Anti-Trust laws represent an effort to maintain our tra- 
ditional system of free enterprise—free alike from regimentation by 
government and from strangulation by monopoly. The Interstate Com- 
merce Act represents our traditional system of protecting the public 
interest in the transportation industry. 

Another fallacious theory advanced by the Division and repeated 
in this book is that there are wide gaps in the protection which the In- 
terstate Commerce Act affords the public, and that within those gaps 
the Interstate Commerce Commission is powerless to protect the public 
interest. The theory of the Division is that there is an upper level of 
reasonable maximum rates and that there is also a lower level, that the 
Commission has no power to fix rates within this ‘‘zone of reasonable- 
ness,’’ and that with respect to the rates within that zone the public 
must look to the Anti-Trust Act for protection. 

A careful study of the Interstate Commerce Act, its history and its 
administration by the Commission, will demonstrate that the Act was 
intended to be and is in its actual day-by-day application by the Com- 
mission a complete protection of the public interest in the matter of 
rates. There are no gaps in that protection. If a rate exceeds a rea- 
sonable maximum, the Commission has the power to require a reduction. 
If it is less than a reasonable minimum, the Commission has the power to 
require an increase. If it is unjustly discriminatory or unduly preju- 
dicial, the Commission has the power to require the elimination of the 
discrimination and prejudice. There isn’t any wrong that the carriers 
can impose upon the shippers for which no remedy exists under the In- 
terstate Commerce Act. The Interstate Commerce Act embodies a 
remedial system that is complete and self-contained.® 

No such ‘‘zone of reasonableness’’ exists, taking the rate structure as 
a whole, as the Division would persuade the public to believe, within 
which zone rates may be moved up or down. That this is so is shown 
by a comparison of the net revenues of the railroads during the depres- 
sion years of the ’Thirties, as well as by their revenues during the war 
years, with what the net revenues would have been if the entire body 
of rates had been reduced by 10 or 15 percent or by some other per- 
centage which might be taken as representing a ‘zone of reasonable- 
ness.’’ The railroads must be permitted to maintain rates that reflect a 
reasonable maximum basis if they are to obtain revenues sufficient to 
enable them to carry out the policies laid down in the declaration of 
the national transportation policy. And if under conditions existing at 
any time the rates as a whole or any particular rates exceed a reasonable: 


_ TMONOPOLIES AND THE COURTS, University of Pennsylvania Law Re- 
view, January, 1938, Vol. 86, page 231. 
erminal Warehouse Co. v. Pennsylvania Railroad Co., 297 U.S. 500, 514. 
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maximum basis, the Commission has the power to require reductions, as 
it has done in a very large number of cases. 

The Commission has recognized that there are cases involving par- 
ticular rates where the railroads may not be able to obtain reasonable 
maximum rates as, for example, where there exists competition with 
other agencies of transportation, competition among commodities, and 
competition among markets. It would be unfair to adopt a theory under 
which, even though rates did not exceed reasonable maximum rates 
under the standards laid down in the Interstate Commerce Act, the rail- 
roads could nevertheless be required through some kind of enforcement 
of the Anti-Trust Act to establish rates that are less than reasonable 
maximum rates. 


Is “Reasonable” Too Much? 


It is a paradox to state that there is need of protecting the public 
interest in cases where the rates do not exceed a reasonable maximum 
basis. The standard for rate-making found in the Interstate Commerce 
Act is that of a reasonable maximum rate, and not a rate that reflects 
the factor of competition and competition alone. Congress never in- 
tended that the Commission or any other governmental body should have 
the power to grant relief with respect to a rate when that rate does not 
exceed a reasonable maximum. 

The author repeats the language which he and his associates in the 
Division have used so many times in their public addresses and in their 
statements before Congress: that it is the duty of every common carrier 
to initiate its own rates, and that it is the obligation of each individual 
carrier, acting independently from other carriers, to comply with the 
requirements of the Interstate Commerce Act. The author says that 
the plea that it is necessary for carriers to confer and to consult to- 
gether to enable them to initiate rates that will meet the standards laid 
down in that Act has not even the semblance of validity. 

It ought to be axiomatic that the standards which control the Com- 
mission in the determination of lawful rates are those which the rail- 
roads themselves, to the best of their ability, should follow in initiating 
rates. There cannot be one test of a rate when the railroads initiate 
that rate, and a wholly different test when that rate is questioned be- 
fore the Commission. The Commission has said® that the railroads, in the 
performance of the duty imposed upon them of initiating rates, must 
exercise judgment and discretion by a like resort to existing facts, cir- 
cumstances and conditions in the first instance, just as the Commission 
must later do when the rates are brought into question before it. And 
the carriers cannot obey this prescription unless they have the right and 
the opportunity of freely conferring and consulting among themselves 
and with shippers. 





9 Anadarko Cotton Oil Co. v. A. T. & S. F. Ry. Co., 20 1. C. C. 43. 
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What the Law Prescribes 


The Interstate Commerce Act sets up certain standards that neces- 
sarily guide not only the Commission but the carriers in the establish- 
ment of rates. Rates must be reasonable (Section 1). Rates must be 
nondiscriminatory (Section 2). Rates must not be unduly prejudicial 
to any person, company, locality, port, region, district, or territory (Sec- 
tion 3). These standards cannot possibly be made effective if each 
earrier fixes its rates in a vacuum, without reference to the rates of 
other carriers serving other shippers, districts, or territories. 

Congress envisaged by the very terms of the declaration of national 
transportation policy a ‘‘national transportation system.’’ The concept 
of such a system demonstrates that Congress did not intend to prohibit 
such consultation and co-operation among the carriers comprising the 
system as are necessary to promote and maintain an adequate national 
transportation service. The declaration of policy in its very last sen- 
tence states that all the provisions of the Act shall be administered and 
enforced with a view of carrying out such declaration. The carriers 
themselves are just as much an instrument for the administration and 
the enforcement of the Interstate Commerce Act as is the Commission. 
That this is so has been recognized by the Commission in a long line 
of cases. 

The Commission itself pointed out in its recent decision in the Class 
Rate Investigation that the rate structure is not a loose aggregation of 
separately established rates, but a single entity composed of interre- 
lated rates. No one railroad can change one rate in this single entity 
of interrelated rates without affecting to a greater or less degree the 
rates of other railroads, the interests of shippers located on other rail- 
roads, and the interests of other districts and territories. Discrimina- 
tion, prejudice and preference would be rife, and inequality in treat- 
ment among shippers and among territories would be the prevailing 
condition, if the railroads were required to follow the rate-making 
theories of the Anti-Trust Division. 


Untruths About Rate Bureaus 


‘* Justice in Transportation’’ is the vehicle by which there are for- 
mally brought to the attention of the public the views of the Division 
that the maintenance of rate bureaus by carriers results in violations of 
the Anti-Trust Act. These rate bureaus have been in existence in this 
country for more than 70 years, although their procedure today is vastly 
different from their procedure in the earlier years of their history. 

The statements of the author respecting the organization of rate bu- 
reaus, their history and procedure are inaccurate and reflect the super- 
ficial examination which the Division has made of rate bureaus and the 
rate-making activities of the railroads. The author says that the present- 
day bureaus are boldly patterned after the rate bureaus which were 
condemned in the cases decided by the Supreme Court in 1897-1898. 
A comparison of the Articles of Association of the rate bureaus in ef- 
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fect in 1897 and those in effect today will show, however, that their pow- 
ers and their procedure are wholly different. The bureaus whose Articles 
of Association were before the Supreme Court in 1897 and 1898, actually 
fixed the rates. 

The author says that present-day rate bureaus fix the rates, com- 
pel adherence to those rates, and prevent the independent establishment 
of rates by individual carriers. The fact is that insofar as railroads are 
concerned, the rate bureaus do not fix the rates; they do not compel 
adherence to rates; they do not prevent the independent establishment 
of rates by individual carriers. Each railroad, acting independently, 
establishes its own rates. ‘‘Justice in Transportation’’ shows the need 
of a scholarly, thorough and unbiased study of the manner in which 
rates are actually made. 

The bureaus today provide the medium through which the rail- 
roads confer and consult regarding freight rates, and discuss rates with 
the shippers. Rates are fixed by the individual railroads after such 
conference and consultation, and after committees established by the 
rate bureaus have investigated the proposed rates and have given their 
recommendations with respect thereto. The shippers are notified of all 
changes proposed in freight rates, whether the changes are proposed 
by the railroads or by shippers. The greatest publicity is given to 
proposed changes in rates, and shippers have the right to appear and 
present their views respecting proposed changes before the committees 
set up by the rate bureaus. 

The Interstate Commerce Commission some 22 years ago investigated 
at the request of the United States Senate the Transcontinental Freight 
Bureau, and the Commission’s report of this investigation! is a clear 
and comprehensive statement of the manner in which a rate bureau 
functions and the advantages which accrue to shippers from its main- 
tenance. The Commission in its report said: 


‘*Witnesses for shippers as well as for respondents testified 
that the bureau’s method of advising shippers of proposed tariff 
changes was of great value to them, and that the bureau procedure 
providing for presentation to the standing rate committee, either 
orally or in writing, of shippers’ views before that committee makes 
its recommendation, gives them an opportunity to show the effect 
that a proposed rate change would have upon them and thereby 
prevent any undue advantage to a competitor. This procedure 
provides for an interchange of views which usually leads to rates 
satisfactory to shippers, and thus removes occasion for their sus- 
pension when published, and for the resulting expenses to both 
shippers and carriers of formally presenting the case before us. . .”’ 


The Commission concluded its report with the statement that it 
was abundantly shown that the operation of the bureau tends to ob- 
viate or remove the discriminations as between persons and localities 
which the law condemns. 





10] Re Trans-Continental Freight Bureau, 77 |. C. C. 252. 
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Commissioner Eastman in the course of his statement before the 
Senate Committee on Interstate Commerce in 1943, said with his usual 
insight and wisdom: 


‘*T am wholly convinced that if the carriers of the country are 
to respond to the duties and obligations imposed upon them by the 
Interstate Commerce Act, and if the rate structure is to be reason- 
able, free from unjust discrimination or undue preference and pre- 
judice, as simple and consistent as may be, reasonably stable, and 
sufficient for the financial needs of private ownership and operation, 
the carriers must be in a position to consult, confer, and deal col- 
lectively with many phases of the matter... ”’ 


He expressed the views that the Commission itself had earlier ex- 
pressed in its annual reports for 1898 and 1901 where it said, among 
other things: 


‘Tt is extremely difficult to see how carriers can intelligently 
adjust their rates so as to fulfill the general requirements of the 
Act without the right to organize in some form for the purpose of 
obtaining necessary information and applying that information as 
occasion requires.”’ 


The elimination of the method of initiating rates which the carriers 
and the shippers, encouraged by the Commission, have worked out over 
a period of more than a quarter of a century, will not reduce a single 
rate. Commissioner Eastman said that Mr. Arnold’s argument that if 
the rate bureaus were abolished, and if the initiation of rates were left 
to the individual carriers, competition would lower rates, was patently 
unsound. 


Railroads Required to Confer 


The Commission in a long line of cases has called upon the railroads 
to consult and confer among themselves and with shippers with a view to 
working out a harmonious and lawful adjustment. The Commission in 
its recent decision in the Consolidated Freight Classification Case" said 
that it would give the railroads reasonable opportunity to initiate a uni- 
form classification by their own collective action before it undertook 
the task. 

The State of Georgia and other southern states are insisting that 
the rates within the South and from the South to the North shall be on 
exactly the same level as the rates within the North. Obviously such 
uniformity in the rate structure requires conference and consultation 
among the carriers. Yet we have the Anti-Trust Division insisting that 
each carrier shall make its own rates without respect to the rates of 
other carriers, and without respect to the interests of shippers which it 
does not serve and districts and territories which it does not reach. 
Rates cannot be made by individual railroads to reflect individual needs, 





11 Docket No. 28310, Consolidated Freight Classification, mimeographed report 
of May 15, 1945. 
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and at the same time reflect the uniformity for which the southern states 





have argued, and successfully, before the Interstate Commerce Com- sell 
mision. che 
Is Obeying the Law Illegal? 

It seems difficult to believe that the railroads violate the Anti-Trust 
Act when, acting either on their own responsibility, or pursuant to the wh 
specific requests of the Commission, they consult and confer regarding In 
the establishment of rates which will conform to the standards laid ov’ 
down in the Interstate Commerce Act and which will contribute to carry- Di 
ing out the Congressional declaration of national transportation policy. wi 
The Anti-Trust Division has apparently never given any thought th 
to the question of what would happen if rate bureaus were required to 
to be abolished and if carriers were forbidden to consult with one an- co 
other respecting the establishment of rates. The Division has never ap- on 
proached this question from the standpoint of the public interest. Ci 

Every shipper in this country knows that if rate bureaus were 
abolished and the carriers were prohibited from conferring among p! 
themselves and with interested shippers regarding proposed changes si 
in rates, rates in all probability would be ‘‘frozen,’’ and no carrier a 
would be willing on its own initiative to change any rate of any real di 
importance. The result would be that those changes in rates only would tl 
be made which had been fixed by the Interstate Commerce Commission tl 


following the filing of a complaint by a shipper, a hearing, and an order. 
The Anti-Trust Division, in short, would require shippers to file a a 
complaint with the Commission in order to obtain a change in rates which A 
can now be obtained under the existing rate bureau procedure. t! 

In no other industry has the purchaser of a commodity or service t 
as much to say regarding its price as the purchaser of transportation 
service. And the means through which the purchaser expresses his I 
views and ascertains at the same time the views of his competitors re- f 
specting rates, is the rate bureau. ¢ 

If the Division had undertaken to consult the shippers of this é 
country (and there are organizations through which the opinion of 1 
the shippers could have been obtained), the Division would have found I 
that its proposal to eliminate the means by which the shippers and car- 1 
riers are able to consult and confer freely together respecting changes 
in rates would be almost unanimously condemned. The Division might 
also have consulted the state commissions. And the Interstate Commerce | 
Commission, from its experience in regulation gained over a period of 
58 years, would have been of some help. 


Shippers’ Views Not Sought 


The Chairman of the Senate Committee on Interstate Commerce, in 
the course of the hearings held in 1943 on a bill proposing the regula- 
tion of rate bureaus, asked an economist connected with the Anti-Trust 
Division what his investigation showed with reference to the shippers 
being satisfied. The economist replied that the Division had not gone 
into that phase of the investigation! 
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The Division, in short, has assumed that it could determine for it- 
self, without consultation with those who ship and who pay freight 
charges, and without consultation with those charged with the respon- 
sibility of administering the regulatory statutes, whether the Division’s 
proposal could possibly be in the public interest. 

Every chapter of ‘‘Justice in Transportation’’ reflects the efforts 
which the Division has made to discredit, disparage, and harass the 
Interstate Commerce Commission and to impugn the work it has done 
over the years-in administering the Interstate Commerce Act. The 
Division has no faith in the Commission, or in the Act of Congress 
which the Commission administers. The Division has sought, through 
the power it possesses of representing the United States in suits brought 
to set aside orders of the Commission, to defeat those orders in the 
courts, and to control the administrative discretion of the Commission 
on the facts in a particular case, a discretion vested by Congress in the 
Commission and not in the Division.!” 

Lacking confidence in regulation by the Commission, the author 
proposes that Congress should now provide for the continuing over- 
sight of its regulatory agencies by an office responsible for maintaining 
a continuing examination of the extent to which regulation-in-action 
departs from the declared policy. Implicitly, there is only one agency 
that has the capacity and the knowledge to assume such responsibilities : 
the Anti-Trust Division. 

It would, as heretofore ohserved, require as many pages as there 
are in the book to deal adequately with all its errors and inadequacies. 
A few examples will suffice to show that no reliance can be placed on 
the work as a reference volume by students of transportation, or by 
those who wish to inform themselves about the transportation industry. 

The author states that the rates on steel from Geneva, Utah, to the 
Pacific Coast yield higher rates per ton-mile than the rates on steel 
from Chicago to the same destinations. It is a well-established principle 
of transportation economics, as shown by the classic works of Acworth 
and Hadley, that the rate of progression of freight rates decreases as 
the distance increases. The rates for shorter distances, therefore, yield 
higher earnings per ton-mile than the rates for longer distances. If 
this were not so the rates for longer distances would prevent the move- 
ment of traffic. Such a view of rate-making on the part of so powerful 
a bureau as the Anti-Trust Division should be of grave concern to the 
shippers in the far west. 

The author says it is difficult to understand by what process of 
statutory construction the railroads can be permitted to enter the motor 
earrier field virtually without restriction. An examination of the 
large number of decisions of the Commission dealing with applications 





12 McLean Trucking Co. v. United States, 321 U. S. 67; Associated Transport, 
Inc., Control and Consolidation, 38 M. C. C. 137; Inter. Com. Com. v. City of 
Jersey City, 322 U. S. 503; American Trucking Assns. v. United States, 56 F. Supp. 
394; Inland Waterways Corporation v. United States, U. S. District Court at Chi- 
cago, Ill., July, 1945. 
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of railroads to engage in motor transportation, including the very de- 
cisions cited by the author, will disclose that very substantial restric- 
tions have been and are being placed upon the railroads when they seek 
to engage in transportation by motor vehicle. 


Railroad Capitalization Misstated 


Thurman Arnold, in his introduction, and the author refer to a 
railroad capitalization of $26,000,000,000. The reports of the Interstate 
Commerce Commission show that the total outstanding capitalization of 
all railroads in this country (including switching, terminal, lessor and 
proprietary companies) on December 31, 1943, was $22,940,999,560. 
The capitalization in the hands of the public was $17,360,314,226. The 
total capitalization outstanding reflects corporate relationships; the 
figure of real importance is the capitalization outstanding in the hands 
of the public. 

The Commission in a decision handed down in the fall of 1938, deal- 
ing with the general rate level,!* said that for the purpose of that pro- 
ceeding the value of railway property subject to the Act used in common 
carrier service as of January 1, 1938, was $20,998,000,000. The value 
today is probably considerably greater. It will thus be seen that the 
outstanding capitalization of the railroads in the hands of the public 
is substantially less than the value of their properties as found by the 
Commission. 

The author states that obsolete investments still remain on the 
books; that properties largely superseded by new investments and com- 
petitive developments are still the basis for claims to a fair return; and 
that depreciated and obsolete equipment must be written off the books. 
It is evident that the author knows nothing whatever about railroad 
accounting and that he is not familiar with the orders of the Com- 
mission prescribing a system of accounts for railroads, or the steps the 
Commission has taken since it was given power to prescribe accounts 
to insure that the books of the railroads will reflect the actual facts 
respecting investment, depreciation, revenues, and expenses. 

It is sufficient here to point out that when property is retired, aban- 
doned or destroyed it is written out of the accounts. Railroads have 
long been required to charge depreciation on equipment, and beginning 
with January 1, 1943, they were required to charge depreciation on all 
items of depreciable property. The reports of the Commission show that 
the accounts of the railroads as of December 31, 1944, reflect accrued 
depreciation on all forms of property (including amortization of de- 
fense projects) in a sum in excess of $4,500,000,000. This important 
fact is not mentioned in connection with the discussion in the book of 
obsolescence and depreciation. 


Do Railroads Control Rates? 


The author, basing his estimate upon a wholly superficial study 
made by an economist for the Anti-Trust Division, says that more than 





13 General Commodity Rate Increases, 1937, 229 1. C. C. 435. 
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99 percent of the rate changes proposed by the railroads become effective 
without any investigation by the Commission. He seeks to leave the im- 
pression that the rates which the public pays have been fixed by the 
railroads without any control or supervision by the Commission. Noth- 
ing could be further from the fact. From 80 to 85 percent of the ton- 
nage in the various territories moves on rates that have been fixed or 
approved by the Commission in the thousands of cases the Commission 
has had before it since 1906, when it was first given the power to pre- 
scribe maximum rates. The Commission itself has said: 


‘‘The rate structure of the country is .. . that which has come 
out of the many formal proceedings before us over a long period 
of years.’ 


The inaccuracy and unfairness of this estimate that less than 1 
percent of the rate changes proposed by the railroads are investigated 
by the Commission was discussed by the Commission in its annual 
report for 1943. And the Division wholly ignores the reason why the 
Commission does not receive more requests from shippers that rate 
changes be investigated. Many tariff changes, as Commissioner East- 
man pointed out in his comments on this estimate, involve reductions 
in rates or are otherwise in favor of shippers. These are the very 
changes in rates which have been worked out by shippers and carriers 
through the rate bureaus on a basis which in their judgment would be 
fair to both parties and would conform to the standards laid down in the 
Act. The reason why more requests are not filed with the Commission 
asking for an investigation of rate changes is due to the very manner 
and method in which rates are made initially, and which the Division 
now insists violate the Anti-Trust Act and must be changed. The 
Division really complains because shippers do not protect against rate 
changes which have been established following a conference between 
them and the railroads and which are satisfactory to the shippers. 

The author offers no review of the general rate cases decided by 
the Commission since 1920, in which the Commission has had before it 
the general level of all the rates in the country, and has determined what 
increases or decreases should be made in that level in the light of all the 
relevant facts.‘5 The decisions in these general rate cases show the 
extent to which the rate structure of the country has been subjected 
to a ‘‘continuous administrative supervision.’® No one can study 
these decisions, and the many other decisions of the Commission dealing 
with large segments of the rate structure, and conclude as the author 


1444th Annual Report, 1930, page 93. 

15 Increased Rates, 1920, 58 |. C. C. 220; Reduced Rates, 1922, 68 I. C. C. 676; 
Fifteen Per Cent Case, 193i, 178 1. C. C. 539, 1799 1.C.C. 215, 191 1. C. C. 361; 
General Rate Level Investigation, 1933, 195 1. C.C.5; Emergency Freight Charges, 
1935, 208 I. C. C. 4, 215 I. C. C. 439, 219 1.C.C. 565; General Commodity Rate In- 
creases, 1937, 223 1. C. C. 657, 229 cc. 435; Fifteen Per Cent Case, 1937-1938, 
226 1. C. C. 41; Ex Parte No. 148, Increased Railroad Rates, Fares, and Char es, 1942, 
248 1.C. C. 545, 255 I. C. C. 357, 256 1. C. C. 502, 258 1. CC. 435, 259 1. C. 159. 
16 United States v. Socony-Vacuum Oil Co., 310 U. S. 150. 
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does that the regulatory legislation and its administration have operated 
to protect railroad earnings at the expense of the shipping public and 
the national economy, or that rates have been raised to an artificially 
high level without regard to the actual cost of rendering the service. 


Terms Not Defined 


There are many references in ‘‘ Justice in Transportation’’ to ‘‘high 
rates,’’ ‘‘low rates,’’ ‘‘discriminatory rates,’’ ‘‘low-cost agencies of 
transportation.’’ The author, however, has nowhere undertaken to 
disclose the standards which he uses in determining what are high, low, 
or discriminatory rates, or what are low-cost agencies of transportation. 
Adjectives and epithets are not facts. Congress has entrusted the re- 
sponsibility of determining when rates are high, when they are low, or 
when they are discriminatory, to the Interstate Commerce Commission 
and not to the Anti-Trust Division. The Commission has been making 
these determinations for almost six decades and no reasons have been 
suggested why the Division is now equipped either by experience or by 
personnel to take over this important work or any part of it. 

The author apparently assumes that ‘‘low-cost agencies of trans- 
portation’’ are agencies other than the railroads. There is, however, no 
adequate consideration of the extent to which these ‘‘low-cost agencies 
of transportation’’ receive public aid from the public purse and are 
thus able to shift a part of the cost of transportation from themselves 
to the taxpayers of the country. 

The author complains of the increases in rates that have been 
granted by the Commission in recent years to the motor carriers, and he 
criticizes the Commission for entering minimum rate orders for the 
purpose of protecting the revenues of the motor carriers. His book 
contains no adequate discussion of the reasons why those rate increases 
have been granted. 

The decisions of the Commission as well as the reports of the Office 
of Defense Transportation show that the motor carriers in recent years 
have been confronted with substantial increases in their wage rates and 
in all their costs of operation.’7 The increases in freight rates are simply 
the direct result of increased costs of operation. The Office of Defense 
Transportation at the present time is operating 88 motor truck com- 
panies in the Central-Western Territory, which the Office was com- 
pelled to take over because of their inability to continue to operate in 
the face of increases in wages granted by the War Labor Board. 

The author complains because the railroads have refused to reduce 
their transportation rates. He fails to point out, however, that the 
freight rates of the railroads today stand at the same level at which 
they stood before World War II began. Commissioner Eastman said at 
the hearings held in 1943 before the Senate Committee on Interstate 
Commerce that the rates of the railroads with rare exceptions were qual 





17 The average annual earnings of employes of Class I motor carriers of property 
re passengers amounted to $1,540 in 1929 and to $2,258 in 1943, an increase of about 
47 percent. 























SEPTEMBER, 1945 1133 





to or less than they were before the war began, and that this was a pretty 
good record. He contrasted this showing with that made during World 
War I when, with the railroads being operated by the federal govern- 
ment, the government increased rates 25 per cent soon after it took the 
railroads over. The cost to the federal government of the operation of 
railroads and allied agencies during World War I (including guaranty 
period deficits) amounted to $1,641,867,000. The railroads during the 
past four years have paid taxes alone of $5,441,000,000. They have ex- 
pended in additions and betterments to their properties some $2,092,- 
000,000. Cash dividends have amounted to only $850,638,000. 


Railroads’ Revenue Needs 


The author refers to the gross and net revenues in 1942 and 1943. 
The gross revenues of Class I railroads in 1942 was $7,466,000,000; the 
net railway operating income was $1,485,000,000. The gross revenues in 
1944 were $9,437,000,000 ; but the net railway operating income dropped 
to $1,106,000,000. The net railway operating income for the twelve 
months ended with May, 1945, was $1,093,079,000. These figures may 
well be compared with gross revenues in 1929 of $6,280,000,000, and with 
a net railway operating income of $1,252,000,000. It has never been 
suggested that the net railway operating income in 1929 reflected un- 
reasonable profits. It will be observed that in 1944 the gross revenues 
amounted to $3,157,000,000 more than in 1929, while the net railway op- 
erating income was less by $146,000,000. The railroads of this country, 
if they are to maintain an adequate system of railroad transportation not 
only for years of peace but for years of war, ought to have an annual 
net railway operating income that will average over the years substan- 
tially more than $1,000,000,000. This they have not had, as an exam- 
ination of the returns for the last three decades, and particularly the 
lean years of the ’Thirties, will show. 

No mention is made by Mr. Wiprud of the large increase in wages 
granted to railroad employees in the past few years. Indeed, one would 
never know from reading ‘‘ Justice in Transportation’’ that there is any 
relationship between the level of freight rates and the level of costs, 
including the cost of labor, of materials and supplies, and taxes. Any 
discussion of the financial problems of the railroads is inadequate when 
it makes no reference to the increases in recent years in these various 
elements of costs, and their effect upon the rate level. 


How Can High Wages Be Paid? 


Wages of Class I railroads were increased in 1937 by about $130,- 
000,000 annually, in 1941 by about $315,624,000 annually, and in 1943 
by about $374,473,000 annually. Thus the wage increases, (on the 
basis of the number of employees on the payrolls at the time the in- 
creases were granted) have amounted to $820,097,000 annually within 
a period of eight years. These increases in wages were accompanied 
by an increase in payroll taxes of $41,800,000. The average compen- 
sation per employee per year in 1929 was $1,744, and was $2,726 in 
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1944. The cost of coal per ton in 1929 was $2.40, while in 1944 it was 
$3.18. 

It has only been through the ever-increasing efficiency and economy 
with which the railroads have been operated, coupled with an increase in 
the volume of traffic, that they have been able to meet these substantial 
increases in their costs, with only a small increase in their rates and 
fares. Freight rates and passenger fares have been permanently jin- 
creased only once since 1929.18 

The Division would lead the public to believe that through its 
power to enforce the Anti-Trust Act, it can bring about some readjust- 
ments or reductions in rates. It ought to be clear that the level of 
rates depends upon two fundamental factors: (1) the level of costs, in- 
cluding particularly the wage level, and (2) the volume of the traffic. 
There isn’t anything that the Division can do through its enforcement of 
the Anti-Trust Act to bring about the reduction of a single rate, and 
there isn’t anything that the Division can say or do that can destroy 
the direct effect of costs upon the level of rates. That this is so is shown 
by an examination of the Commission’s decisions during the past three 
decades dealing with the general rate level and with increases proposed 
by the carriers in that general rate level to meet increased costs and in- 
creased taxes. 

The author urges that the railroads should reduce their funded debt 
and their fixed charges. This is what they have done! The railroads not 
in the hands of receivers or trustees reduced their long-term debt, includ- 
ing equipment obligations, by $917,000,000 during the four-year period 
1941 to 1944. They reduced their interest charges during the same 
period by $44,865,000. During this same period, however, wage in- 
creases were granted railroad employees which added $690,097,000 to 
the annual railroad payroll. Increases in wage rates are just as much 
fixed charges as is interest. 

The railroads are charged with delaying technological improve- 
ments. The Division overlooks the fact that adequate revenues are a 
condition to improvements in equipment and in service and that for a 
decade the railroads did not have adequate revenues. Indeed of the 
228,624 miles of Class I railroads in the United States today, 76,104 
miles, or 33 per cent, have been in the hands of either receivers or 
trustees in the past fifteen years. It is significant, however, that during 
the depression years air-conditioning was developed and streamline 
trains installed. The new equipment which the railroads were receiving 
at the time the war broke out is a good preview of what may be ex- 
pected when the country is able to turn its time, attention, and energies 
to the pursuit of peace. 


Important But Not Dependable 


Many more examples of inaccurate or inadequate statements could 
be cited from the pages of this book. Those offered are sufficient to show 





18 General Commodity Rate Increases, 1937, 223 1. C. C. 657, 229 I. C. C. 435; 
The Fifteen Per Cent Case, 1937-1938, 226 I. C. C. 41; Ex Parte No. 148, Increased 
Railway Rates, Fares and Charges, 248 1. C. C. 545, 255 I. C. C. 357. 
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that this work contains no fair, accurate, or adequate treatment of 
transportation economics or transportation problems. 

The theories of the Division respecting the regulation of carriers, 
and the purposes which the Division seeks to achieve, deserve the serious 
consideration of every carrier, every shipper, every organization, and 
every community which has any interest or concern in the maintenance 
of an adequate system of transportation, conducted by private industry, 
subject to regulation by the tribunal established by Congress to ad- 
minster the Interstate Commerce Act. The protection of the public 
interest in the matter of transportation lies in the administration of the 
Act by the Commission, and not in the enforcement of the Anti-Trust 
Act by the Division. Neither the Division nor the courts can require 
a change or a reduction in a single rate. The Commission alone has the 
power, when shippers and carriers disagree as to what should be done, 
to require such changes in the rate structure as to make that rate 
structure conform to the standards laid down in the Act. The shipping 
public and the carriers must trust the Commission, and should trust it 
more than they have in the past. And these three groups must give 
more study in the future than they have in the past to the means by 
which the national transportation policy announced by Congress can be 
achieved. 

Where Real “Crisis” Lies 

The ‘‘crisis in transportation’’ envisaged by the Division is simply 
the crisis reflecting the conflict between the principles of regulation 
found in the Interstate Commerce Act and the theories of regulation held 
by the Division. 

The Anti-Trust Division alone has brought about this crisis. The 
transportation problems confronting the nation—they are many and 
serious ones—are wholly different from those which the Division has 
conjured up. Probably the most important problem is what should be 
done to insure an adequate system of transportation when the war traffic 
has disappeared and when the volume of traffic has returned to peace- 
time proportions. Other questions suggest themselves: What changes 
in the rate structure may be necessary? What principles should con- 
trol the relationship of rates between competing agencies of transpor- 
tation? What should be done to bring about coordination among the 
several agencies of transportation? What steps should be taken to effect 
a fair division of function among these agencies? What should be 
done to insure an equality of treatment among these various agencies of 
transportation, with respect to regulation, taxation, and public aid? 
Should the government continue to provide waterways, highways, air- 
ports, and airway facilities for the use of common, contract, and private 
carriers without making a charge commensurate with the cost to the 
government of furnishing these facilities? 

These problems subdivide into many other problems. They de- 
serve dispassionate study, research, and thought. Perhaps the very 
insufficiencies and inaccuracies of ‘‘Justice in Transportation’’ may 
impel thoughtful students of transportation to undertake a study of 
these important problems. ‘‘Justice in Transportation’’ has shed no 
light on these problems and has contributed nothing to their solution. 





Virginia State Corporation Commission Fails To 
Amend Rules of Practice to Prohibit Other 
Than Virginia Lawyers, and Non-Lawyers, 
From Practicing Before It 


On September 13th, the State Corporation Commission of Virginia 
handed down its opinion concerning the amendment to its rules of order 
and procedure proposed by the Virginia State Bar Association. This 
matter was heard by the Corporation Commission under date of July 
16, 1945. (See: June, 1945 issue of ICC Practitioners’ Journal, pp. 
903-6) 

The subject of practice before the State Regulatory Commissions 
has become so active in the past year that we believe our members will 
be particularly interested in the decision of the Virginia Commission. 
It is printed below: 


COMMONWEALTH OF VIRGINIA 
STATE CORPORATION COMMISSION 
RICHMOND 


THIS PROCEEDING, which involves the proposal made by the Virginia 
State Bar, by its Third District Committee, that this Commission amend 
its existing rules of practice and procedure by adding a new Section 
thereto, numbered Fourteen (14) and entitled ‘‘ Attorneys,’’ the said 
proposal being that appearing and set out in extenso in the order entered 
by this Commission on June 20, 1945, came on this day to be heard before 
Chairman Apperson and Commissioners Hooker and Downs; upon the 
oral arguments of counsel representing various parties in interest; upon 
the arguments and statements of various parties who appeared at the 
hearing, and stated their views in support or opposition to said proposal, 
and upon the various written communications in opposition to said pro- 
posal, received by the Commission, which were read at the hearing; upon 
the printed brief submitted by Oscar L. Shewmake, Esquire, Counsel 
for certain parties in interest; upon the motion of Oscar L. Shewmake, 
Esquire, Counsel for certain parties in interest, which motion was con- 
curred in by various other parties in interest, or their counsel, to the 
effect that the proposal of the Virginia State Bar, by its Third District 
Committee, be denied and these proceedings be dismissed on the grounds 
that this Commission is without authority to define the practice of law. 

UPON CONSIDERATION of said proposal, and all of the foregoing, and 
for reasons stated in writing by each of them, and hereby made a part 
of the record herein, Commissioners Hooker and Downs are of the opinion 
that the said motion of Oscar L. Shewmake, Esquire, should be over- 
ruled, it is ORDERED that said motion be, and the same is, hereby over- 
ruled, and 
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FOR REASONS stated in writing by all of the Commissioners, and hereby 
made a part of the record herein, the Commission is of the opinion that 
it has not been shown that it would be in the public interest to adopt 
the said proposal of the Virginia State Bar, by its Third District Com- 
mittee, it is further ORDERED that said proposal be, and the same is, 
hereby denied and that this proceeding be, and the same is hereby dis- 
missed, and stricken from the docket, and that the papers herein be 
placed in the file for ended causes. 

Chairman Apperson concurred in the result, but dissented from 
the views of the majority, as to the motion herein referred to. 


Opinion: Hooker, Commissioner 


On June 12, 1945, the Third District Committee of the Virginia 
State Bar formally requested the State Corporation Commission to amend 
its Rules of Practice and Procedure by adding a new section thereto 
numbered fourteen and entitled ‘‘aTrToRNEys.”’ 

The purpose of the said section is to define the practice of law before 
the Commission. The request sets forth in detail what it considers 
would be practicing law before the Commission and that only attorneys 
engaged in the active practice of law would be eligible to participate in 
those defined proceedings before the Commission. 

This matter came on for formal hearing before the Commission on 
July 16, 1945, after extensive and widespread notice had been given 
to the public of the proposal referred to. The Commission received many 
letters from various organizations and from some of the leading mem- 
bers of the Bar of the State in opposition to such proposal. In addition 
to this, a number of leading members of the Bar appeared before the 
Commission personally in opposition to the proposal made by the Third 
District Committee of the Virginia State Bar. 

The Commission was created by the Constitution of 1902, and came 
into being and began to function as of March 3, 1903. Section 155, of 
the Constitution, insofar as the same is applicable to the matter under 
discussion, referring to the authority of the Commission to prescribe its 
own rules of order and procedure, states: 


‘*Tt shall prescribe its own rules of order and procedure, except 
so far as the same are specified in this Constitution or any amend- 
ment thereof.’’ 


This section of the Constitution has not been amended. Under such 
authority, the Commission promulgated and adopted its Rules of Prac- 
tice and Procedure October 6, 1903, which were amended March 18, 
1943. These Rules of Practice and Procedure set forth in a very definite 
way the order of practice and procedure before the Commission. By 
statute (Section 3725 of the Code of Virginia), these Rules of Practice 
and Procedure promulgated in accordance with the Constitution are re- 
quired to be entered upon the records of the Commission and to be 
printed and copies thereof furnished to County and City Clerks and to 
any citizen of the State who makes application for the same. Since the 
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time the Commission came into being, March 2, 1903, until the present 
day, it has functioned under its Rules of Practice and Procedure, here- 
inabove referred to, and, so far as we have been informed, without any 
criticism from the general public and but little from the legal profession 
of the State. 

It may be seen from reading the debates of the members of the 
Constitutional Convention while the formation of the State Corporation 
Commission was under consideration that they labored long and in- 
dustriously over the creation, jurisdiction and manner of operation of 
the Commission. It is clothed with judicial, legislative and executive 
powers. There is no other court, department or State agency within 
Virginia having similar powers. It is manifestly plain that the litiga- 
tion of matters, and the practice of law before the State Corporation 
Commission, is greatly dissimilar from the litigation of matters, and the 
practice of law, before any other court in this Commonwealth. The rules 
promulgated and adopted by the Supreme Court of Appeals defining 
the practice of law suitable to the Judiciary of Virginia as a whole can 
be uniform without working any discrimination or any undue hardship 
upon the public. This is not true as to the State Corporation Com- 
mission. Its jurisdiction is so much broader and it functions in such 
an entirely different manner from the other courts of the State. 

The State Corporation Commission is a regulatory body. Its duties 
pertain to regulatory matters. Its jurisdiction is limited to matters 
affected with a public interest and the enforcement of its orders, rules 
and regulations as related thereto. Any person may make complaint to 
the Commission about any matter as to any grievance either orally or 
in writing and the Commission will have the matter investigated without 
the formality of any pleading and in many instances without the neces- 
sity of a hearing. 

The Commission’s power as to many matters coming before it is 
solely ministerial, as for example the filing of charters, amendments 
thereof, dissolutions, stock statements, and various other forms that 
persons and corporations are required to file by the rules and regulations 
of the Commission. The Commission in these matters may inquire only 
to ascertain whether or not they meet the requirements of the law and 
the rules and regulations of the Commission. 

When a careful study of the creation and extensive jurisdiction of 
the Commission is made, it appears plain that the framers of the Con- 
stitution intended that the State Corporation Commission should be and 
remain an independent agency because the functions, powers, duties, 
and the essential procedure were prescribd in detail by the Constitution 
when the State Corporation Commission was created. 

Section 155 of the Constitution contains a very pertinent, as well as a 
very important, provision, which reads as follows: 


**The commission shall annually elect one of its members chair- 
man of the same, and shall have one clerk, and such other clerks, 
officers, assistants and subordinates as may be provided by law, all 


of whom shall be appointed, and subject to removal by the com- 
mission.’’ 
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It seems perfectly plain from the provision of the Constitution above 
quoted that its purpose is to obviate any possibility of outside involve- 
ment that might influence the selection of the employees of the Com- 
mission. It is obvious from a reading of this provision that the framers 
of the Constitution were fearful that outside influence might in some 
manner enter into the selection of the employees of the Commission, 
which might handicap the independent judgment of such employees in 
the performance of their public duties against the best interests of the 
public; consequently the Commission is clothed with full authority to 
appoint and remove its employees. 

That the framers of the Constitution took painstaking care, when 
considering the creation and formation of the functions of the State 
Corporation Commission, to clothe it with all necessary authority to 
assure that it be and continue to be an independent agency of the 
State Government and enabled to operate in a manner not surrounded 
by undue red tape and the legalistic technicalities that are involved in 
the practice of law before the other courts of the Commonwealth of 
Virginia, appears perfectly clear. 

It is my opinion that the General Assembly of Virginia did not 
intend in the enactment of what is referred to as the ‘‘Bar Integration 
Act,’’ Chapter 410, Acts of Assembly, 1938, to include the State Corpor- 
ation Commission, and that the Supreme Court of Appeals of Virginia, 
acting under authority delegated to it by the General Assembly of Vir- 
ginia to prescribe, adopt, promulgate and amend rules and regulations 
defining the practice of law in Virginia, did not have in mind or give 
any consideration as to who might appear in the litigation of matters 
before the State Corporation Commission. A reading of the rules as 
promulgated by the Supreme Court of Appeals will show that they 
are so illogical, in applicable and impracticable as to the work of the Com- 
mission as to be conclusive of this question. 

It is, therefore. my opinion that the Commission is not bound by 
the rules promulgated by the Supreme Court of Appeals of Virginia 
under consideration and that the motion that these rules are applicable 
to the practice of law before the Commission should be denied. 

I am of the further opinion that it would not be to the best interest 
of the public for the Rules of Practice and Procedure to be amended as 
requested by the Third District Committee of the Virginia State Bar 
or as requested by the Executive Committee of the Virginia State Bar 
and that an order should be accordingly entered carrying out the views 
herein expressed. 


Opinion: Downs, Commissioner 


The Commission has carefully considered the proposed amendment 
to the Rules of Order and Procedure of the State Corporation Com- 
mission v. Virginia, as presented by the Third District Committee of 
the Virginia State Bar, and has carefully reviewed the transcript of 
the proceedings, held in the Courtroom of the Commission, at Richmond, 
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Virginia, on July 16, 1945, and, further, has had before it and has 
digested the brief with respect to this matter, filed by Judge Oscar L, 
Shewmake, this being the only brief filed in these proceedings. 

Two questions developed in these proceedings, as follows: 


I. Does the State Corporation Commission of Virginia have the 
authority to amend its Rules of Order and Procedure in the manner 
and to the extent requested and by such amendment to ‘‘define the 
practice of law before the Commission ?’’ 

II. If the State Corporation Commission of Virginia is au- 
thorized and empowered to amend its Rules of Order and Procedure 
in the manner and to the extent requested and by such amendment 
to ‘‘define the practice of law before the Commission,’’ would such 
amendment be wise and in the public interest? 


In connection with the first question, a motion was made by the op- 
ponents in this proceeding, that the request of the Third District Com- 
mittee of the Virginia State Bar, to amend the present Rules of Order 
and Procedure to define the practice of law before the State Corporation 
Commission, should be denied, on the grounds that the Commission is 
without authority to grant it. In other words, it is contended that the 
General Assembly of Virginia has passed a statute, which imposes on 
the Supreme Court of Virginia the duty of defining the practice of law, 
and that all tribunals shall be governed by the aforesaid rules and regu- 
lations as promulgated by the Supreme Court. It appears to this Com- 
missioner that, should the Commission decide that it is bound by the 
rules of the Supreme Court as to the practice of law in so far as its 
proceedings are concerned, there is no room for further discussion as to 
the merits of the proposal. Not infrequently, an individual or tribunal 
may question the wisdom of a certain statute, but, if the language is 
clear and jurisdiction is certain, the statute should be enforced. It is 
the view of this Commissioner that it was never the intent of the legis- 
lature, nor is it the intent of the Supreme Court of Virginia, that the 
rules governing the practice of law, as defined by it, shall apply to the 
State Corporation Commission. It should be stated at the outset that 
the work of the Commission consists of duties classified by the Supreme 
Court of Virginia as judicial, legislative, and ministerial. These three 
duties are very closely interwoven, and often it is quite difficult for even 
the Commission to decide when it is sitting judicially, as contrasted with 
ministerially and legislatively. 

Let us examine the criteria as set up by the Supreme Court of Ap- 
peals for those deemed to be practicing law, particularly Section 3 of 
Rule 1, which states that one is deemed to be practicing law, whenever— 


**(3) One undertakes, with or without compensation, to represent 
the interest of another before any tribunal,—judicial, administra- 
tive, or executive,—otherwise than in the presentation of facts, fig- 
ures, or factual conclusions, as distinguished from legal conclusions, 
by an employee regularly and bona fide employed on a salary basis, 
or by one specially employed as an expert in respect to such facts 





the 
to } 
wit 
bri 
hai 
the 


ad 


—— we ~-_ ~*~ & AP 


SEPTEMBER, 1945 1141 








and figures when such presentation by such employee or expert does 

not involve the examination of witnesses or preparation of plead- 

ings.’’ 

A reasonable interpretation of Section 3 of Rule 1, if applied to 
the State Corporation Commission, is that rate experts would be allowed 
to appear only as witnesses. They could not be permitted to examine 
witnesses, and would be materially handicapped in their endeavor to 
bring the full truth to the attention of the Commission. On the other 
hand, in the ease of N. & W. Ry. Co. vs. Commonwealth, 162 Va. 314, 
the Supreme Court of Appeals of Virginia says: 


‘‘In proceedings relating to the establishment of rates and charges 
for transmission companies, the State Corporation Commission is 
not exercising the functions of a court of record. It is exercising a 
purely legislative function, and, so far as such matters are con- 
cerned, is the legislative branch of the government.’’ 


Therefore, by comparing what may reasonably be deduced from 
Section 3 of Rule 1, with the actual findings of the Supreme Court of 
Appeals in the aforesaid case, it must be concluded that the rules regu- 
lating the practice of Jaw are not intended by the Supreme Court to 
apply to the State Corporation Commission. Certainly, no one would 
deny the right of any citizen to appear before a committee of the legis- 
lative body on any matter which was before the General Assembly, and, 
likewise, since the State Corporation Commission is acting in a purely 
legislative capacity, it should likewise follow that any citizen should have 
a right to appear before it in any capacity with respect to any matter 
in which he might be interested. The same situation obtains, not only 
in rate matters, but also in passing on authorizations for sale of securi- 
ties, the granting of charters, and matters concerning banking, insurance, 
small loan companies, taxes, engineering, transportation, building and 
loan associations, aviation, ete. The State Corporation Commission is es- 
sentially a regulatory body, and practically all matters which come be- 
fore it involve the question of the public good. 

Section 155 of the Constitution of Virginia states that the Com- 
mission ‘‘shall prescribe its own rules of order and procedure, except 
so far as the same are specified in this Constitution, or any amendment 
thereof.’’ This Commissioner is of the opinion that the power to pre- 
scribe its own rules of order and procedure gives the Commission the 
power to define the practice of law, so far as applicable to the work of 
the Commission. Certainly, this view is that of the Third District Com- 
mittee of the Virginia State Bar, because the proceeding before the 
Commission is to amend the present Rules of Order and Procedure by 
adding Section 14, to define the practice of law. If the Third District 
Committee of the Virginia State Bar did not believe the Commission 
had the power to define the practice of law in matters before it, the 
aforesaid Committee would not have presented the said proposal to the 
State Corporation Commission for adoption. 
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It is, therefore, the view of this Commissioner that, because of the 
complexities of the framework of the State Corporation Commission, 
and taking into consideration its origin and purposes, and the Consti- 
tutional provisions relating thereto, it does possess the authority to make 
its own rules and regulations, and that the definition of the practice of 
law, as adopted and promulgated by the Supreme Court of Appeals of 
Virginia on October 31, 1938, and as amended February 17, 1939, does 
not apply to the State Corporation Commission of Virginia, and the 
motion as made by counsel, that the Commission is without authority to 
make its own rules as to practice by attorneys, should be denied. 

The second question to be decided is whether the proposed amend- 
ment to the Rules of Order and Procedure would be wise and in the 
public interest, and motion was made by counsel that the Commission 
deny the request of the Third District Committee of the Virginia State 
Bar, on the grounds that the granting of the request would be unwise 
and against the public interest. Counsel in opposition to the proposed 
amendment to the Rules of Order and Procedure of the Commission ably 
stated in his brief as follows: 


‘*.,. the present method and practice of handling matters with and 
before the State Corporation Commission is working well, as it has 
worked well for many years. The effects of the adoption of the 
proposed amendment would be disconcerting and confusing in the 
extreme, both to those having business before the Commission and 
to the Members of the Commission and the heads of departments 
and employees of that body; and no corresponding benefit to the 
public would result. Let us, therefore, ‘Hold fast to that which is 
good.’ ‘ . ; . ; ‘ ‘ 


‘*... If the Rules of Order and Procedure of this Commission should 
be amended in the manner requested by the Integrated Bar, such an 
act would be the first step backward in a journey of retrogression 
which could end only in the situation in which the citizens of Vir- 
ginia found themselves when the Commission was created.’’ 


It is further the view of this Commissioner that the transcript of 
the proceedings does not reveal substantial and compelling arguments 
supporting the fact that the request made is in the public interest, but, 
on the contrary, the record is filled with sound arguments by both at- 
torneys and non-attorneys, that the adoption of the requested Rule 
would be contrary to the public good. The State Corporation Com- 
mission has long been considered to be a ‘‘people’s forum,’’ where rigid 
formality does not exist, and where any individual, rich or poor, with or 
without influence, may appear and make personally his complaint against 
the most powerful public service corporation in Virginia. It is this 
right and privilege that this Commissioner is most anxious to preserve 

This Commissioner is of the opinion that the motion to deny the re- 
quest of the Third District Committee of the Virginia State Bar, amend- 
ing the Rules of Order and Procedure of the State Corporation Com- 
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mission, as filed with the Commission on June 12, 1945, and the. pro- 
ceedings of which were heard in the Courtroom of the Commission on 
July 16, 1945, should be granted. Accordingly, an order will be entered, 
carrying into effect the views expressed by the majority of the Com- 
mission. 


Opinion by Apperson, Chairman 


I am in agreement with the result of the views of Commissioners 
Hooker and Downs that the proposal of the Virginia State Bar, by its 
Third District Committee, should be rejected. 

As they have very clearly pointed out the jurisdiction and powers 
of this Commission are diverse and wide spread to such an extent that 
an attempt to promulgate and enforce the rules of practice now advocated 
would seriously impair and interfere with the orderly and efficient 
progress of the duties imposed upon this Commission, by the Constitu- 
tion and laws of Virginia. In addition to that which the other Com- 
missioners have said upon this subject, the practical application of 
these rules would impose upon the Commission the duty of tracing the 
origin of the preparation of Charters, and other documents filed with 
it, whereas the law requires that such Charters and documents be received 
and filed when they meet with legal requirements. They call for the reg- 
ulation of activities, which in my opinion do not constitute the ‘‘ practice 
of law.’’ They fail to recognize that whereas much work of the Com- 
mission is judicial in its nature, more of it is administrative and legis- 
lative. The opposing arguments, which were made at the hearing, by 
several distinguished Virginia lawyers and numerous good and able 
citizens are replete with sound arguments why this proposal simply 
would not fit in, or be in harmony with, the daily work of this Commis- 
sion. On the contrary it is believed that the adoption of the proposal 
would seriously interfere with, and impede, an orderly progress of the 
Commission’s activities to such an extent that the public interest would 
suffer as the result. These arguments of both lawyers and laymen appear 
in the transcript of the proceeding, which are a part of the record in 
this case and speak for themselves. Also when wide publicity was given 
to this proposal we received numerous letters from some of the leading 
law firms, and the representatives of substantial business interests of 
States, other than Virginia, vigorously protesting against the proposal, 
particularly its application to non Virginia lawyers and business in- 
terests. These communications were read at the hearing and made a 
part of the record. They afford many cogent reasons why the proposal 
is unsound when applied to the multitudinous activities of this body. 
If the proposal were to be adopted and out of State lawyers and business 
interests were to persuade the Legislatures of their respective States 
to enact retaliatory legislation applying to practice before their Utility, 
or other regulatory Commissions, it may be interesting to reflect upon 
what the result may be as to both Virginia lawyers and laymen who have 
business before the regulatory Commissions of States other than Vir- 
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ginia, particularly those in adjacent States. If there be a canvass of the 
number of lawyers for and against the proposal, it is believed that the 
record will disclose that the number opposing the suggestion largely pre. 
ponderates over those in favor of it. Without exception all laymen who 
were heard on the subject speaking for themselves, and a number of large 
organizations whom they represented, were in vigorous opposition. 

However, I do not find myself in agreement with the views of the 
other Commissioners that this Commission has the authority and power 
to define what shall constitute the practice of law before it. At the 
hearing Judge Oscar L. Shewmake, representing certain parties in 
interest, moved that the proposal be denied and the proceeding dismissed, 
on the ground that this Commission is without authority to adopt the 
proposal. 

In my opinion this motion should have been sustained, and not over- 
ruled, as the majority of the membership of this Commission have de- 
cided. 

It will be remembered that this Commission does not possess any 
inherent powers. It exists and may function only to the extent provided 
by the Constitution of Virginia, and laws passed pursuant thereto by 
the General Assembly of Virginia. This the Supreme Court of Appeals 
of this State has held in several cases, particularly City of Richmond 
vs. Chesapeake and Potomac Telephone Company of Virginia, 127 Va., 
612; 105 S. E. 127. In the course of that opinion Judge Prentis (then 
a member of the Court, but formerly a member of this Commission) 
said: 


‘*The Commission is the creation of the Constitution and has 
no inherent power. All of its jurisdiction is conferred either by the 
Constitution, or is derived from Statutes which do not contravene 
the Constitution.’’ 


Section 155 of the Constitution, insofar as the same is applicable to 
this subject, says: 


**It (the State Corporation Commission) shall prescribe its own 
rules of order and procedure, except so far as the same are specified 
in this Constitution or any amendment thereof.’’ 


Section 3725 of the Code of Virginia (Michie 1942) enacted by the 
General Assembly during its Session of 1902-3-4, reads as follows: 


‘The Commission shall cause its rules of order and procedure 
to be entered upon the records of its proceedings and to be printed 
as well as all amendments and additions to the same, and shall fur- 
nish copies thereof to county and city clerks and to any citizen of 
this State upon application therefor.’’ 


We find no other Constitutional or statutory provisions on the 
subject, and the question arises are the words ‘‘Order and Procedure”’ 
sufficiently broad to include the authority to define what shall constitute 
the practice of law? According to decided cases, wherein the meaning 
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and application of these words have been under judicial consideration, 
they have not been accorded the broad meaning given them by the ma- 
jority opinions in this case. 

In Words & Phrases, Permanent Edition, Volume 37, Page 832, we 
find the following: 


‘*Rules governing qualifications for admission to bar to practice 
law in court and to render legal services out of court are not ‘rules 
of practice’ which convention of superior court judges has authori- 
ty to establish.’’ Citing Jones vs. Boykin, 185 Ga., 606; 196 S. E. 
900. 


Again in Words & Phrases, Permanent Edition, Vol. 33, Page 181, 
we find the following: 


‘* *Practice’ means those legal rules which direct the course of 
proceeding to bring the parties into court, and the course of the 
court after they are brought in.’’ Citing People v. Clark, 283 IIl., 
221; 119 N. E., 329. 


In Words & Phrases, Permanent Edition, Volume 33, at Page 182, 
we find the following: 


‘‘The term ‘procedure’ is so broad in its signification that it 
is seldom employed in our books as a term of art. It includes in 
its meaning whatever is embraced in the three technical terms ‘ plead- 
ing,’ ‘evidence,’ and ‘practice.’ The word means those legal rules 
which direct the course of proceedings to bring parties into court, 
and the course of the court after they are brought in.’’ Citing 
(among numerous other cases) Kring v. State of Mo., 107 U. S. 221. 


In Words & Phrases, Permanent Edition, Volume 33, at Page 188, 
we find the following: 


‘**Practice and procedure’ include mode of proceeding and 
formal steps by which legal right is enforced.’’ Citing Duggan 
v. Ogden (Mass.) 180 N. E., 301. 


In Black’s Law Dictionary, 1944 Ed., Page 1394, is found the fol- 
lowing definition of the word ‘‘practice’’: 


**It (practice) may include pleading, but is usually employed 
as excluding both pleading and evidence, and to designate all the 
incidental acts and steps in the course of bringing matters pleaded 
to trial and proof, and procuring and enforcing judgment on them.’’ 


If we follow decided cases the right to make rules of practice, order, 
or procedure, include only those subject matters referred to in the cited 
cases, which do not include defining the practice of law, or who may 
practice. ‘‘Practice and Procedure’’ has reference to pleadings, evi- 
dence and such kindred matters as constitute the modus operandi of the 
orderly progress of court proceedings, and not to what shall constitute 
the practice of law, and who may engage therein. 
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If then, this Commission does not have the inherent authority to 
define the practice of law, and has not received this authority from the 
Constitution, the inquiry arises as to whether it has been granted thig 
power by the General Assembly of Virginia. We do not know of any 
Acts of the General Assembly so doing. On the contrary, it has granted 
this right to the Supreme Court of Appeals of Virginia rather than to 
this Commission. This was done at the instance of the lawyers of Vir- 
ginia at the Session of 1938, in the enactment of what was generally 
known as the ‘‘ Bar Integration Act’’ (Chapter 410, Acts of 1938, Page 
771), Section 3430a Code of Virginia (Michie’s 1942). There the Gen- 
eral Assembly authorized the Supreme Court of Appeals of Virginia 
to prescribe, adopt, promulgate and amend rules and regulations de- 
fining the practice of law, prescribing a code of professional and judicial 
ethics, establishing disciplinary procedure and making other provisions 
for the government and conduct of the Virginia State Bar. Acting 
under that authority, the Supreme Court of Appeals on October 21, 
1948, adopted and promulgated a rule (inter alia) ‘‘ Defining the Practice 
of Law.’’ See 172 Va., xvi. That rule is today in full force and effect. 

The General Assembly did not except the State Corporation Com- 
mission from the operation of this law, and the Supreme Court of Ap- 
peals, pursuant to the enactment, having defined what constituted the 
practice of law, it naturally follows that the authority is with that 
Court, and not with this Commission. 

It is believed that the logic of this is further manifested by the 
fact that the State Corporation Commission is a court, notwithstanding 
that it possesses administrative and legislative, as well as judicial fune- 
tions. The Supreme Court of the United States so held many years ago. 

In the ease of Prentis v. Atlantic Coast Lime, 211 U. S. 210, Mr. 
Justice Holmes, who delivered the opinion of the Court, said: 


‘‘The State Corporation Commission is established and _ its 
powers are defined at length by the Constitution of the State. There 
is no need to rehearse the provisions that give it dignity and im- 
portance or that add judicial to its other functions, because we shall 
assume that for some purposes it is a court within the meaning of 
Rev. Stats. Sec. 720, and in the commonly accepted sense of that 
word.’’ 


In his concurring opinion in the same case, Mr. Chief Justice Fuller 
said: 


‘‘The Virginia State Corporation Commission was created and 
its functions, powers, duties and the essentials of its procedure were 
prescribed in detail by the Constitution of the State, as well as by 
statute. It was made primarily a judicial court of record of lim- 
ited jurisdiction, possessing also certain special legislative and ex- 
ecutive powers.’’ 


Mr. Justice Harlan, in his concurring opinion in the same case said: 
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‘‘In my judgment, the Virginia State Corporation Commission 
is, in every substantial sense, a Court.”’ 


Since the General Assembly vested in the Supreme Court of Ap- 
peals the power to define the practice of law, certainly it was its inten- 
tion to confine it to that tribunal, and not to permit other Courts (in- 
eluding this Commission when sitting as a Court) to adopt such defi- 
nition of this activity as they may see fit. If each Cireuit Court in 
Virginia had the power to define what constitutes law practice in its Cir- 
cuit, which might differ substantially in another Circuit, the result could 
be one rule in the Mountains; another by the Sea; still another in South- 
side Virginia, and still a different one in Northern Virginia. The de- 
sirability of uniformity in definition of this activity, is manifest, as is 
the trouble which would naturally ensue if each of the Courts in Vir- 
ginia could define what they conceive to constitute the practice of law. 
The General Assembly evidently fully apreciated the desirability of 
uniformity and hence vested the authority in one, and only one tribunal. 
It would appear, therefore, that this Commission—certainly as to its 
judicial functions, would be bound by the rulings of the Court which 
is superior to it. 

Possibly when the Supreme Court dealt with this subject, and pro- 
mulgated the rule under discussion, it did not have in mind at the 
moment the fact that the State Corporation Commission possessed ad- 
ministrative and legislative, as well as judicial functions, and that a 
large portion of its time and effort was consumed in the administration 
of these, as well as its judicial duties. It may not have considered the 
complexities attendant upon the work of a regulatory body under whose 
jurisdiction comes the regulation of Railroads, Motor and other forms 
of transportation, their rules, rates and service, State Banks, Insurance 
Companies doing business in Virginia, Public Service Corporations 
generally, the granting of Charters and the domestication of foreign 
corporations, and numerous other activities pertaining to the creation, 
visitation, supervision, regulation and control of corporations subject to 
its jurisdiction. Maybe in the formulation of its rule it had in mind 
practice in the Courts of the Commonwealth, rather than before regu- 
latory or administrative tribunals. It may see fit at a later date on a 
proper showing of necessity and investigation of the subject to amend 
the existing rules, or promulgate others, applying more directly to reg- 
ulatory and administrative bodies. Possibly the General Assembly at 
some later time may believe that the Constitutional origin and functions 
of the State Corporation Commission, and its knowledge of its own work 
and processes, may justify granting unto it the authority to define the 
practice of law, as applied to its activities. Time may tell, but so far 
the General Assembly has seen fit to delegate this duty to the Supreme 
Court of Appeals, rather than this Commission. For these reasons, I 
believe the motion should have been sustained, and not overruled. Other- 
wise, I am in accord with the views expressed in the opinions of Com- 
missioners Hooker and Downs. 





Bills Providing For Reorganizing Agencies 
Of The Government 


Of great interest to practitioners before the Commission are bills 
which have been introduced in Congress providing for reorganizing 
agencies of the Government. The reason is that such proposed legis. 
lation carries with it the danger that the Commission may be shorn of 
its independent status as a quasi-judicial, quasi-legislative agency and 
placed under a cabinet officer or the director of a transportation board 
or similar organizations. 

The original bill in the House, H. R. 3325, was introduced by Con- 
gressman Manasco. Hearings on this bill were held in early September, 
by the Committee on Expenditures in the Executive Departments. The 
bill provides for exempting 21 Government agencies, including the In. 
terstate Commerce Commission. At the hearings Mr. Harold D. Smith, 
Director of the Budget, and Mr. Lindsay C. Warren, Comptroller Gen- 
eral, urged passage of the bill but without any exemptions except the 
General Accounting Office. 

This association requested time for the appearance of the chair- 
man of its legislative committee, Mr. Harry C. Ames, but the House 
committee announced that statements should be presented for the printed 
record by Mr. Ames and others who had desired to be heard. A vigorous 
statement was filed by Mr. Ames urging the exemption of the Interstate 
Commerce Commission, and a similar statement was prepared and filed 
by Mr. A. H. Schwietert, chairman of a special committee on Reorgan- 
ization of Executive Departments of the Government, National Industrial 
Traffic League. 

Following these hearings Congressman Manasco, without a report, 
but with a view to reflecting the views of the committee, introduced a 
new bill, H. R. 4129, much like the previous bill except that only the 
Interstate Commerce Commission, Federal Trade Commission, and Se- 
curities and Exchange Commission were exempted from its reorganiza- 
tion provisions. 

In the meantime hearings were held on S. 1120, introduced in the 
Senate by Senator Overton for Senator McCarran, before a subcommit- 
tee of the Senate Judiciary Committee of which Senator McCarran 
is chairman. Messrs. Smith and Warren appeared before committee 
and reiterated the views expressed before the House committee. Mr. 
Ames, on behalf of this association, appeared before the committee 
and vigorously urged exemption of the Commission. His statement is 
printed hereafter. 

Among others urging exemption of the Commission was Mr. John 
T. Corbett, Assistant Grand Chief Engineer and National Legislative 
Representative in the Brotherhood of Locomotive Engineers. 

At the time of going to print the hearings before this committee 
have not been completed. 


—1148— 








SEPTEMBER, 1945 1149 





—_— 


Testimony of Mr. Harry C. Ames on Behalf of Association of Inter- 
state Commerce Commission Practitioners Before the Sub- 
committee of the Senate Judiciary Committee 


May it please the Committee: 

My name is Harry C. Ames; I am a lawyer with offices in Washing- 
ton, D. C.; a member of the American Bar Association and of the Dis- 
trict Bar Association. 

I have specialized for the past 15 years in the practice of law re- 
lating to commerce and transportation and with particular reference 
to the Interstate Commerce Commission. Prior to my entry into private 
practice I served for about 10 years as an Attorney-Examiner in that 
Commission. 

I am appearing before your Committee on behalf of the Association 
of Interstate Commerce Commission Practitioners. This Association 
is composed of lawyer and nonlawyer members who practice before the 
Interstate Commerce Commission. Its membership is more than 2,000 
and while it does not include all persons authorized to practice before 
the Commission, I believe its membership constitutes the great majority 
of them. 

For the past eight years I have been chairman of the Legislative 
Committee of that Association and my duty in that connection is to 
appear and express the views of the Association before committees of 
Congress which have under consideration regulation affecting the Com- 
mission. 

In that capacity I appear before you today to earnestly plead that 
you accept no plan of reorganization which would have the effect of 
depriving the Interstate Commerce Commission of the political inde- 
pendence which it has enjoyed for more than 58 years since its estab- 
lishment. 

I am sure that the members of this Committee are all familiar with 
the origin of the Interstate Commerce Commission and with the condi- 
tions which caused its establishment. For more than 58 years it has 
functioned as the administrative arm of Congress in the regulation of 
commerce and has reported directly to Congress at the end of each 
operating year. 

I do not believe that anyone will dispute the statement that the 
Interstate Commerce Commission since its inception has earned and 
enjoyed a reputation for fair and impartial administration which has 
not been bettered by any agency in the history of our Government. I 
believe it will be further agreed by even a casual student of the subject 
that this reputation stems largely, if not wholly, from the bipartisan and 
non-political character of the Commission’s organization and perform- 
ance. 

I have examined the stated objectives of this Bill and they are all 
commendable as an abstract proposition. I believe that the seven stated 
objectives may be reduced to three principal ones. They are: 


(a) the promotion of efficiency, 
(b) the promotion of economy, 
(ce) the elimination of overlapping and duplicating functions. 
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I do not believe that any of these commendable objectives would be 
achieved by any plan of reorganization under which the Interstate Com- 
merce Commission would lose its independence and become a part of 
some other agency or some executive department. 

In using the term ‘‘independent’’ as applied to the Interstate Com- 
merce Commission I do not intend to imply that the Commission is an 
absolute free lance agency responsible to no one. It is directly respon- 
sible to Congress to whom it reports each year; to the President who has 
the appointive power for the Commissioners; and to the Federal Courts 
who have the power, upon cause shown, to annul or set aside the orders 
of the Commission. It is independent only in the sense that it is free 
from political influence. 

I would like to take up first the matter of efficiency. I think the 
splendid record made by the Commission in the more than 58 years of 
its existence speaks volumes on that particular point. I do not believe 
that efficiency would be promoted in any way by stripping the Commis- 
sion of certain of its auxiliary departments such as its Bureau of Sta- 
tistics and its Bureau of Tariffs, and the like, because the maintenance of 
these functions as a part of and within the Commission facilitates its work. 
Furthermore, I do not believe that the auxiliary departments within the 
Commission are duplicated to any great extent in other agencies. 

I cannot bring myself to believe that efficiency would be promoted 
by transferring the entire activities of the Commission either to some 
other agency or to an executive department. Indeed, in my judgment 
the transfer of the Commission to an executive department would mean 
the entire loss of that independence of political influence which has dom- 
inated its deliberations throughout its career. 

The desirability of maintaining a complete independence of thought 
and action in the Commission has long been recognized by the courts and 
by every authority which has dealt with the subject. The thought was 
very ably expressed by the Supreme Court in the Humphrey’s Case, 
295 U. S. 602, where the court in describing another independent estab- 
lishment, the Federal Trade Commission, said at pages 625, 626: 


Thus, the language of the act, the legislative reports, and the gen- 
eral purposes of the legislation as reflected by the debates, all com- 
bine to demonstrate the Congressional intent to create a body of 
experts who shall gain experience by length of service—a body 
which shall be independent of executive authority, except in its 
selection, and free to exercise its judgment without the leave or 
hindrance of any other official or any department of the government. 


In addition, I would like to call to the attention of this Committee 
the treatment of the subject by Professor Sharfman of the University 
of Michigan who spent more than five years in preparing what is per- 
haps the most comprehensive work ever undertaken on the origin and 
functions of the Interstate Commerce Commission. His work is re- 
garded as most authoritative and is repeatedly referred to by the Su- 
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preme Court of the United States in its decisions. In Volume 2 of his 
5-volume treatise, beginning at page 452 under the heading ‘‘The Main- 
tenance of Commission Independence’’ Professor Sharfman devotes an 
elaborate chapter running through to page 477 to a discussion of this 
matter in connection with the actual history of the Commission. I 
believe that this chapter should be read by anyone who feels the slightest 
disposition to take any step which might tend toward a loss of that 
independence. 

I come now to the matter of economy: If we assume, as I think we 
must, that the duties which Congress has laid upon the Interstate Com- 
merce Commission are in the public interest and if we further assume, as 
I think we must, that those duties have been satisfactorily administered 
by the Commission, then I think we must agree that no real economy 
would be effected by the transfer of the Commission bodily to some other 
department. By that I simply mean that such a transfer would involve 
the transfer of the entire personnel of the Commission, unless we are to 
assume that the Commission’s personnel has functioned inefficiently. 

That brings me to the question of overlapping or duplication of ef- 
fort: Whatever may be said of the multitudinous duties of the Com- 
mission, I think its primary functions are the regulation of rates and 
the grant and supervision of operating rights. And it regulates the 
rates and supervises rights only for certain types of carriers, namely, 
earriers by rail, carriers by water, carriers by motor truck, carriers by 
pipe line, and freight forwarders. In these respects its functions are 
not duplicated in any other department or agency that I know of and 
if there is no duplication there is no overlapping. It may be said that 
certain functions performed by the Office of Defense Transportation, 
strictly a war agency, are in duplication of functions which the Com- 
mission could perform but I assume that the Office of Defense Trans- 
portation will automatically be dissolved after the passage of the emer- 
gency and under section 3(a) of the bill. In the statement of Comptroller 
General Warren before the House Committee on Expenditures he pointed 
out that 75 bureaus, divisions and agencies of the Government have an 
important connection with the transportation business. He did not 
itemize these agencies and I am in no position to dispute the accuracy 
of his figure, but I believe he must have had reference to rate checking 
or similar activities in other bureaus, for he certainly could not have 
had reference to rate making or rate regulation or the handling of 
operating rights. As to those features, the jurisdiction of the Interstate 
Commerce Commission is original and exclusive and has been so held on 
repeated occasions by the Supreme Court of the United States. 

Even apart from the field of rate making or rate regulation or in 
the matter of operating rights I do not believe there is any serious over- 
lapping inherent in the functions of the Commission and I call your at- 
tention to the fact that the Commission functions exclusively under acts 
passed by the Congress which go into great detail regarding its duties 
and its organizational and procedural pattern. 
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I think it is significant also, if the Committee please, that every 
reorganization plan which Congress has enacted in the past has provided 
for the exemption of the Interstate Commerce Commission. I believe 
that in S-2700 in 1937 there was some doubt as to the language in the 
bill regarding the exemptions of the Interstate Commerce Commission 
but I also believe the true intent was to exempt it and it was specifically 
exempted in the final passage of the Bill in 1939. 

I have read with very great interest the statement by Comptroller 
General Warren on this question of exemption and he has quoted quite 
extensively from a statement by Senator (now Secretary) Byrnes on 
the tendency of the various departments to seek exemption from any 
plan of reorganization. The tenor of the statement was that while 
every department has favored reorganization as an abstract proposition, 
they have all joined the great army of ‘‘butters’’ in protesting that 
it would not apply to their particular department. I therefore run 
the risk of being made a member of that great army of ‘‘butters.’’ 

In this connection, however, I would like to call your attention to 
certain standards set by the Comptroller General himself when it came 
to the subject of exemptions. He pointed out, for example, that his 
own office is specifically exempted from the bill but he informed the 
Committee that the exemption was, no doubt, based upon the proposi- 
tion that his office ‘‘is the creature and agent of Congress.’’ I do no be- 
lieve that any independent establishment, including his own, meets that 
‘‘ereature and agent’’ test any more completely than does the Interstate 
Commerce Commission. 

Later on in his statement Comptroller General Warren, in speaking 
of the prospects for the passage of the bill said: 


And a real test will arise when agencies that are not one whit 
quasi-legislative or quasi-judicial, but belong only under the Pres- 


ident, come seeking and demanding an exemption under this very 
bill. 


I accept unequivocally the test of exemption there implied for the 
Interstate Commerce Commission. Its functions are not only both 
quasi-legislative and quasi-judicial but it emphatically does not belong 
under the President or any cabinet officer, but belongs wholly to the Con- 
gress which created it and which has set its standards of administration 
from the very beginning. 

Additionally, I would like to call attention to a statement made by 
Secretary Byrnes, the author of the ‘‘army of Butters’’ statement, while 
serving as a Justice of the Supreme Court. In August, 1945, in an 
articl in the American Magazine Secretary Byrnes pointed out the de- 
sirability of effecting a sweeping reorganization of the executive branch 
of the Government. This article is discussed at page 13 of the report of 
this Committee, to accompany S-1120, but in that report, and referring 
to Secretary, then Justice, Byrnes, this statement is made: 


He contends that legislation should bring within the ten regular 
departments all the independent agencies except those having 
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quasi-judicial functions such as the Interstate Commerce Com- 
mission. 


So that the most vocal opponents of exemption would exempt the Com- 
mission directly or by inference. 

I wish to assure this Committee that our Association has no selfish 
or ulterior motive in seeking to preserve the bipartisan structure of the 
Commission and its complete independence of political influence. There 
will be commerce law as long as there is commerce; there will be com- 
merce as long as we have a country; and so far as the lawyer is con- 
cerned, his activities are not dependent upon the location of the forum. 
But as a lawyer I would like to be able to try my cases on the merits 
and not on the basis of who has the quickest and most effective access 
to the top floor. 

We as practitioners seek exemption of the Commission from the 
terms of this plan because we sincerely believe that it should be allowed to 
function in the same manner as it has functioned for the past 58 years 
or more, during which period it has earned the reputation of being the 
most impartial and nonpartisan agency of our Government. We further 
believe that our views are shared by all, whether carrier or shipper, who 
have a vital interest in the fair and impartial regulation of transporta- 
tion free of any opportunity for political influence and we hope that 
they are shared by members of this Congress who are familiar with 
this subject. 

I thank the Committee for giving me this opportunity to appear. 

In his statement before the House Committee Mr. Ames quoted the 
following from the scholarly work of Professor Sharfman whose views, 
Mr. Ames pointed out, ‘‘have often been referred to with approval by 
the Supreme Court of the United States.’’ Professor Sharfman’s state- 
ment is from Volume II under the heading, ‘‘The Maintenance of the 
Commission’s Independence,’’ pages 453-455 : 


The exertion of pressure by the executive branch of the Gov- 
ernment in matters confided to the Commission’s jurisdiction may 
make itself felt in two principal ways: first, by seeking to influence 
the adjustment of controversies on the horizon or in actual process 
of determination; and second, by seeking to mold the general course 
or direction of regulatory policy through manipulation of the ap- 
pointing power. Such pressure, however, indirect or intangible the 
forms which it may assume, proceeds on the assumption, express 
or implied, that the Commission is part of the national adminis- 
tration and hence is a proper medium for the expression of political 
policy. This assumption, it is submitted, is an index of desire 
rather than a statement of fact. While the basic character of the 
Commission as a functioning body is dependent upon all three 
branches of government—upon the President, who is charged with 
making appointments; upon the Congress, by which it was created 
and through which its powers and duties are conferred; and upon 
the courts, by which its determinations are reviewed and the nature 
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and scope of its authority defined—in the actual performance of its 
tasks, within the sphere of its lawful jurisdiction, it is, as now con- 
stituted, an independent tribunal. The statutory requirement as 
to membership, specifying that not more than a majority shall be- 
long to one political party, is obviously designed to assure, as it 
has in fact produced, a non-partisan body. The controlling legis. 
lative standards are of course a general expression of political policy, 
but the large exercise of discretion which they inherently entail 
and the orderly processes of administration which they expressly 
contemplate are unquestionably a recognition of the need of expert 
and unbiased judgment by the enforcing tribunal. The usual re- 
quirement of notice and hearing—which ‘‘implies both the privilege 
of introducing evidence and the duty of deciding in accordance 
with it’’ [Chicago Junction Case, 264 U. S. 258,265 (1924) ]—is 
clearly inconsistent with the infusion of political influence. While 
the Commission, in the execution of its diversity of powers and 
duties, is charged with the exercise of functions which are closely 
related to those of all the major branches of government, its most 
significant tasks involve the adjudication of controversies and the 
prescription of courses of action for the future. The performance of 
such tasks necessitates, and has in practice been accorded, the same 
thoroughness of consideration and impartiality of decision which 
are deemed to characterize judicial proceedings. The Commission 
is no more a part of the national administration—in the sense of 
being an instrument for furthering the particular political ends of 
the party in power—than is the Supreme Court, and executive in- 
fluence is as manifestly out of place in the one case as it would be 
in the other. Even a formal change of the Commission’s status, by 
way of subordination to the executive branch of the Government, 
would constitute a backward step. The issue has been succinctly 
stated by one of the members of the Commission: ‘‘What purpose 
* * * would be served by bringing an independent commission within 
the jurisdiction of some executive department or cabinet officer? I 
can conceive of no purpose except to influence in some way the judg- 
ment of the commission or to bring it within the sway of some ad- 
ministration policy. But plainly, it seems to me, the cold neutrality 
of the commission, to use the expression of the Supreme Court, ought 
rather to be safeguarded jealously against precisely such extran- 
eous influences. They are as out of place in the case of a commis- 


. Sion as they would be in the case of a court.’’ [Commissioner Joseph 


B. Eastman, ‘‘The Place of the Independent Commission,’’ The 
Constitutional Review, Vol. 12 (April, 1928), pp. 95-102, at p. 101.] 
In the existing situation, certainly, the exertion of executive in- 
fluence, whether directly or through manipulation of the appointing 
power, would constitute an unwarranted intrusion upon the Com- 
mission’s administrative independence. 











SEPTEMBER, 1945 1155 








Excerpts From Testimony of Mr. Harold D. Smith, Director of the 
Budget, Concerning the Interstate Commerce Commission 
In Hearings on H. R. 3325 


As above indicated, Mr. Smith advocates that the Commission be 
not exempted from the reorganization bill. 

Indicating generally his theory as to administrative agencies, Mr. 
Smith said: 

An agency does not require complete independence merely because 
it performs a regulatory or adjudicative function; nor is it conclusive 
that the work of such an agency will be performed most advantageously 
under a status of independence. On the contrary, it is necessary that 
the Government have a well-rounded program and policy in each fune- 
tional field and that it be organized so that such a program and policy 
ean be evolved and administered. If that necessitates combining ad- 
ministrative and regulatory functions in a department there is nothing 
to prevent an arrangement whereby programs and policies are evolved 
under the direction of the department head and the adjudication in in- 
dividual instances, under those policies, is entrusted to a board which 
makes independent decisions. The proper course is to recognize that 
a part of the work of these agencies is of such character as to require 
peculiar arrangements for their proper administration. 

I do not mean to say that all, or even most, of these 21 agencies 
should be rearranged under reorganization plans. However, it is my 
view that sufficient reason does not exist for closing the door to doing 
those things which may now be necessary or which may later become 
necessary ; * * 

Answering a question by the chairman of the committe as to why 
the General Accounting Office could be considered as ‘‘an arm of the 
Congress and not of the executive department,’’ as contended by Mr. 
Smith, and the Interstate Commerce Commission and certain other com- 
missions should not be so considered, the latter said: 

I would think, Mr. Chairman, that my position would have to be 
that the President, in the last analysis, is responsible for the faithful ex- 
ecution of the laws and for the general administration of the Govern- 
ment, and I would take the position that none of the agencies should be 
exempt. Congress no doubt might take a different position, but that is 
the position which I think I should take and one which I certainly be- 
lieve in. Of course not all the quasi-judicial and administrative func- 
tions are in the agencies that you would name; that is, many quasi- 
judicial functions are performed throughout the departments. It does 
seem to me that there is some room for experimentation with devices that. 
tie up perhaps the independent agencies as you think of them with 
quasi-judicial functions. I think there is room for some experimentation 
there that may cast some light on a better administrative arrangement. 

The following interesting colloquy occurred between Congressman 
Ervin and Mr. Smith: 

Suppose the President were to put the Interstate Commerce Com- 
mission under the Department of Commerce or any other department. I 
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would like to have your conception of what, if anything, the Secretary 
of Commerce could require the Interstate Commerce Commission to 
do, if it were within his Department. 

Mr. Smith. Well, the Secretary could not require the Interstate 
Commerce Commission to do anything. As a matter of fact, he does 
not now with respect, as I pointed out, I think, a little earlier, to the 
Civil Aeronautics Board, which is the identical sort of case you are 
speaking of. The CAB is in the Commerce Department, but acting in 
its individual quasi-judicial capacity, and it is serviced, let us say— 
I do not know to what extent it is of the moment, but in general it 
could be, and I think it was intended that it would be serviced with 
respect to personnel, and other facilities of the Department would not 
have to be duplicated. 

e * @ * 


Mr. Erwin. What, if anything, could the Department of Com- 
merce require the Interstate Commerce Commission to do that the In- 
terstate Commerce Commission might not want to do? 

Mr. Smith. I cannot think of anything. 

Mr. Erwin. Then what would be the advantage of putting it under 
that Department? 

Mr. Smith. I am not sure. I am not advocating it. It might be a 
distinctive advantage. 


Further concerning the Commission Mr. Smith said: 


You understand, I am not presenting a plan for the reorganization 
of the Government. If, sometime, such a bill is passed and such a plan 
involving the ICC is presented, then those questions will have to be an- 
swered, but I cannot very well answer them in a hypothetical fashion. 
I do not know that there would be the slightest advantage in putting 
the Interstate Commerce Commission in the Department of Commerce. 
I have no preconceptions on that subject whatever. I think I said 
earlier, however, that I do think there is some room for some experi- 
mentation on how to integrate individual agencies into the Government 
where there are departments with somewhat similar functions. As a 
matter of fact, you now have many quasi-judicial functions performed 
within the departments. 


Excerpts From Testimony by Mr. Lindsay C. Warren, Comptroller 
General of the United States, Before the House Committee 


In opposing exemption of the Interstate Commerce Commission or 
other agencies except the General Accounting Office, Mr. Warren said, 
among other things: 

An unsegregated, sprawling crop of Government functions and 
functionaries cannot hope to operate efficiently or to do well the job 
the taxpayers are paying for unless someone can assume the burden of 
putting like functions together, to make only one or two grow where 
dozens grew before. 
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Referring to possibilities of avoiding duplications, he gave as ex- 
ample the field of transportation, saying: 

Take, first, the transportation field: 75 Bureaus, Divisions, and 
Agencies of the Government—not 7, I say, but 75—have an important 
connection with that business. In the last dozen years there have been 
at least 9 important committees appointed to recommend policies and 
outline action to solve the transportation puzzle. Almost as important, 
to the Treasury, is the lack of coordination and efficiency in the Govern- 
ment’s role as a shipper and customer of the carriers—for we paid 
last year for transportation alone nearly as much as it cost to run the 
whole Government 30 years ago. Some businesslike centralization in 
our dealings with carriers is called for if we are going to demand fair 
rates and charges of the Government’s business. 


Committee Report on H. R. 4129 


On September 20, 1945, Congressman Manasco as Chairman of the 
Committee on Expenditures in the Executive Departments submitted the 
report of his committee (Report No. 971) to accompany H. R. 4129. a 
bill to provide for reorganizing agencies of the Government and for other 
purposes. 

The report discusses alternative methods of reorganization but con- 
eludes that under all the circumstances the best plan to follow is sub- 
stantially that provided for in the Reorganization Act of 1939. This 
bill, the report states, ‘‘authorizes the President to include in a ‘reor- 
ganization plan’ the transfers, consolidations, and abolition of agencies 
and functions which he finds necessary to accomplish one or more of 
these named purposes. When the plan is transmitted to Congress, the 
reorganizations specified in it take effect within a period of 60 days un- 
less disapproved by concurrent resolutions of both Houses of Congress.’’ 
The five purposes which must be taken into account are as follows: 


**(1) To reduce expenditures and promote economy, to the fullest 
extent consistent with the efficient operation of the Government. 
‘*(2) To increase the efficiency of the operations of the Government 
to the fullest extent practicable within the revenues. 

**(3) To group, coordinate, and consolidate agencies and functions 
of the Government, as nearly as may be, according to major pur- 
poses. 

**(4) To reduce the number of agencies by consolidating those 
having similar functions under a single head, and to abolish such 
agencies or functions thereof as may not be necessary for the ef- 
ficient conduct of the Government; and 

**(5) To eliminate overlapping and duplication of efforts.’’ 


The report points out differences between the bill and the Reorgan- 
ization Act of 1939. These differences briefly are that (1) abolition of 
functions is authorized; (2) a lesser number of agencies is exempted; 
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(3) provision is made for appointment of heads of new or reorganized for 
agencies at compensation not in excess of $12,000 per annum and (4) wh 
computation of the 60-day period is more definitely provided. 

With respect to the exemption of the Interstate Commerce Com- In 
mission, the Federal Trade Commission, and Securities and Exchange ecl 
‘Commission, the report states that the bill ‘‘provides that no reorgan- in’ 
ization plan shall provide for any: reorganization affecting any such ex 
named agency, subject to the exception that this prohibition does not 
apply to the transfer to such agency of the whole or any part of, or the Wi 
whole or any part of the functions of, any agency not so named. A re- re 
organization proposed in any plan is not to be effective if the plan vio- th 
lates this subsection.’’ ex 

Conditional exemption of the Civil Service Commission, Federal pe 
Communications Commission, United States Tariff Commission, and } 
Veterans Administration is provided, as the report points out, in that to 


‘‘no reorganization plan shall provide for a reorganization affecting 
any agency so named if it also provides for a reorganization which does 
not affect such agency, subject to the exception that this prohibition is 
not to apply to the transfer to such agency of the whole or any part 
thereof, or the whole or any part of the functions of, any agency not 
so named.’’ In explanation the report states that the purpose of this 
sub-section of the bill ‘‘is to ensure that reorganizations affecting one 
of these four agencies will be sent to the Congress separately and not 
mingled with reorganizations affecting other agencies’’ and that the 
merits of the reorganization affecting one of such agencies can be con- 
sidered without being compelled to weigh the merits or demerits of re- 
organizations affecting other agencies. 


Letter From Chairman of the Commission to Senator McCarran 


An able presentation of the Commission’s position in respect to the 
reorganization bill and the importance of maintaining its independent 
status are set forth in the following letter from Chairman Rogers to 
Senator McCarran. It is to be noted that Chairman Rogers states, ‘‘We 
note with the deepest concern that the bill does not exempt the Interstate 
Commerce Commission from the plan to reorganize the executive de- 
partments.’’ This letter and attachments are printed in full: 


September 11, 1945 
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Honorable Pat McCarran, Chairman, 
Committee on the Judiciary, 

United States Senate, 

Washington, D. C. 


Dear Chairman McCarran: 





Responsive to your letter of August 30, 1945, addressed to the 
Chairman of the Commission, we have given consideration to S. 1120, 
a bill ‘‘To provide for the reorganization of Government agencies and 
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for other purposes,’’ introduced by yourself, and the amendments thereto 
which have been laid before your committee. 

We note with the deepest concern that the bill does not exempt the 
Interstate Commerce Commission from the plan to reorganize the ex- 
ecutive departments. For that reason, we are truly grateful for your 
invitation to point out how the inclusion of the Commission among the 
executive departments would affect the public interest. 

You will recall that in 1887 the Interstate Commerce Commission 
was initially placed in the Department of Interior. Both the then Sec- 
retary of the Interior and his immediate successor recommended that 
the Commission be made an independent agency and be taken out of the 
executive department. For your information we are attaching, as ap- 
pendix A, an extract from the report of the Secretary of Interior, Vol. 
1, 1888, page C. In line with this recommendation, section 21 of the act 
to regulate commerce was amended on March 2, 1889, to read as follows: 


Section 21. That the Commission shall on or before the first 
day of December in each year, make a report, which shall be trans- 
mitted to Congress, and copies of which shall be distributed as 
are the other reports transmitted to Congress. This report shall 
contain such information and data collected by the Commission 
as may be considered of value in the determination of questions 
connected with the regulation of commerce, together with such 
recommendations as to additional legislation relating thereto as 
the Commission may deem necessary; and the names and compen- 
sation of the persons employed by said Commission. (Statutes 
at Large, 50th Congress, 1887-1889, Vol. 25, page 862). 


So it was that 56 years ago the Interstate Commerce Commission 
was constituted as an agency independent of executive control or inter- 
ference. Under this plan the Commission was created by the Congress to 
carry on legislative functions under rules and principles laid down by 
the Congress. The jurisdiction of the Commission could be modified by 
the Congress from session to session as the Congress might occupy or with- 
draw from a sphere of regulation of interstate commerce. Exercising 
these legislative functions under the authorization of the Congress and 
in accordance with the rules and principles provided in the statutes, the 
orders of the Commission are subject to review by the courts. The ex- 
ecutive department of the Government is available to the Commission 
for enforcement of such orders. Thus the Commission was set up in 
1889 and has functioned ever since as an arm of the Congress, subject 
to review by the courts and with the Department of Justice always avail- 
able in protecting or enforcing the orders of the Commission. 

The jurisdiction of the Commission is very carefully defined. That 
jurisdiction has been clearly related to each branch of the Government. 
It has been kept within and a part of the legislative department, or, as 
the Supreme Court puts it, an arm of the Congress. The review of 
the work of the Commission as reflected in its annual report to the 
Congress shows the manner in which the policies of the Congress have 
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been effected. Orders of the Commission are reviewable by the courts, 
which review is in many respects similar to the judicial review of a direct 
action of the Congress; this, because the Commission functions in the 
realm of factual issues in the business of interstate commerce. The 
policy laid down for the Commission by the Congress requires it to see 
to it that the business of commerce is carried on at reasonable charges 
and void of discriminatory or unlawful practices. 

There is some paralleling of the functions of the judicial branch 
insofar as the Commission determines the measure of damages for past 
action as in reparation cases. This jurisdiction is somewhat concurrent 
with that exercised by the courts. It has been developed under the 
guidance of the courts, Texas & Pac. Ry. v. Abilene Cotton Oil, 204 U.S. 
426, and cases that have followed it. 

The most important duty of the executive branch under the Inter- 
state Commerce Act, as amended, is the appointment of the Commission- 
ers by the President with the advice and consent of the Senate. These 
appointments are very carefully hedged about with the view of keeping 
the Commission independent from political influence or interference. 
Appointments to the Commission are staggered so that only two terms 
out of eleven fall vacant in one year. Only a bare majority of the 
Commissioners may belong to any one political party. ‘‘Independence”’ 
as applied to the Interstate Commerce Commission has meant through all 
the years independence of political influence, coercion or meddling in 
the exercise of its functions under the terms of the statute creating it. In 
recent years some students and publicists have spoken of the ‘‘independ- 
ence’’ as though it means an organization without any controls what- 
soever and free to act arbitrarily. A casual consideration of the control 
over the Commission by the Congress, the review of its orders by the 
courts, and the exercise of appointive power by the President with the 
advice and consent of the Senate makes it clear that the Commission 
is a servant of the Congress—its agent or arm for the regulation of 
commerce. Each year the Commission must make a formal report to 
the Congress. At frequent intervals the Congress has carefully studied 
the Commission’s work and after such studies it has usually added some- 
what to the Commission’s duties. 

We believe your bill should be amended so as to entirely exempt 
the Commission from any plan to reorganize the executive departments. 
Clearly the Commission is not an executive department or any part 
thereof. Its independence should be jealously preserved and protected 
from political or other pressures. 

In the report from the Committee on the Judiciary to accompany 
S. 1120, a bill ‘‘To provide for the reorganization of Government agen- 
cies and for other purposes,’’ there is a summary of an article by Mr. 
Secretary Byrnes in connection with which is the following paragraph: 


He contends that legislation should bring within the ten reg- 
ular departments all the independent agencies, except those having 
quasi-judicial functions, such as the Interstate Commerce Com- 
mission. 
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In 1937, a Subcommittee of the Senate Committee on the Judiciary 
held hearings on S. 2700, by Senator Robinson, which was a bill to au- 
thorize reorganization of the executive departments. At those hearings 
there was put in the record on behalf of the Interstate Commerce Com- 
mission a letter signed by Commissioner Carroll Miller, then Chairman 
of the Commission, dated July 3, 1937, and addressed to the Honorable 
Joe T. Robinson. In this letter the Commission reviewed the status of the 
Commission as independent of executive control. We are attaching a 
copy of it marked appendix B. This letter was further amplified in a 
statement by Commissioner Joseph B. Eastman, Chairman of the Legis- 
lative Committee of the Commission, which appears at pages 177 to 196 
of the record of the hearings before the Senate Select Committee on 
Government Organization, hearings held August 2 to 12, 1937. 

May we conclude by quoting an extract from an address of Chief 
Justice Taft at the Memorial Services for Chief Justice White: 


The capital importance which our railroad system has come 
to have in the welfare of this country made the judicial construction 
of the Interstate Commerce Act of critical moment. It is not too 
much to say that Chief Justice White in construing the measure 
and its great amendments has had more to do with placing this 
vital part of our practical Government on a useful basis than any 
other judge. His opinions in the case of the Texas & Pacific Rail- 
way Co. v. The Abilene Cotton Oil Co., and the cases which fol- 
lowed it, are models of clear and satisfactory reasoning which gave 
to the people, to State legislatures, to Congress, and the courts a 
much-needed knowledge of the practical functions the Commerce 
Commission was to discharge, and of how they were to be reconciled 
to existing governmental machinery, for the vindication of the rights 
of the public in respect to national transportation. They are a con- 
spicuous instance of his unusual and remarkable power and facility 
in statesmanlike interpretation of statute law. 

The Interstate Commerce Commission was authorized to exercise 
powers the conferring of which by Congress would have been, per- 
haps, thought in the earlier years of the Republic to violate the rule 
that no legislative power can be delegated. But the inevitable pro- 
gress and exigencies of government and the utter inability of Con- 
gress to give the time and attention indispensable to the exercise of 
these powers in detail forced the modification of the rule. 


Very sincerely yours, 


JoHN L. Rogers, Chairman. 
Att. 
EXHIBIT “A” 


Extract From Report of the Secretary of the Interior, 
Volume 1, 1888, Page C 


THE INTERSTATE COMMERCE COMMISSION 


I desire to renew the recommendation of my predecessor in office, 
in the last annual report, that this Commission be made independent of 
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the Department of the Interior, required to report directly to the Pres- 
ident or to Congress, and authorized to appoint its own officers and em- 
ployes, and to deal directly with the Treasury in the expenditure of, and 
accounting for, the appropriations made for its support. 

The character of this Commission, as indicated by the nature of 
the duties assigned to it by law and the manner of its appointment. which 
it may be safely expected will always secure maintenance of its consti- 
tution upon the present high plane, renders this a measure of personal 
justice. Besides that, the duty of determining upon the appointment 
of its officers and employes on appeal, as it were, from the Commission 
itself, is invidious and irksome; nor is the Secretary of the Interior able 
to decide the questions involved, except by requiring an exhibition of 
the circumstances and conditions which affected the judgment of the 
Commission in making appointments or expenditures. He can not well 
have any satisfactory or trustworthy means of independent inquiry. His 
duty must therefore either be perfunctorily performed, in which case it 
is still more disparaging to the character of the Commission, or it must 
be performed in the exercise of a superintending authority without means 
of judging as satisfactory as those possessed by the Commission whose 
action he reviews. 

The report of the Commission for the present year has not yet been 
received. When it shall have been delivered to me I shall transmit a copy 
of it to you and also to Congress, as required by law. 


July 3, 1937. 
Honorable Joe T. Robinson, Chairman, 


Senate Select Committee on Government Organization, 
Room 201, Senate Office Building, 
Washington, D. C. 


Dear Senator Robinson: 


With your letter of June 24 you transmitted to me a copy of Sen- 
ate Bill No. 2700, to provide for reorganizing agencies of the Government, 
extending the classified civil service, establishing a General Auditing 
Office and a Department of Welfare, and for other purposes. You stated 
that the Senate Select Committee would be glad to have my views on 
such provisions of the Bill as affect the Interstate Commerce Commission. 
Because of the importance of this matter, I have felt constrained to 
bring it to the attention of the Commission, and I am authorized to sub- 
mit this expression of views on its behalf. 

At the outset it is desirable to describe briefly the general nature 
and purposes of such an independent establishment as the Commission, 
as we understand them. Primarily, the duties of the Commission are 
legislative in character. The occasion for its creation arose out of the 
necessities of the Congress. There was need for the legislative control 
of certain matters by the Congress, but the field was so extensive and 
complex that it was impossible for the Congress to undertake such 
legislative control in detail. It solved this difficulty by enacting certain 
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general principles or rules and then creating the Commission for the 
application of these rules to particular circumstances or situations. An 
illustration is the regulation of railroad rates. Congress might have un- 
dertaken by statute to prescribe such rates for the future, changing the 
statute from time to time to fit changing conditions. It saw the imprac- 
ticability of such an undertaking, and instead enacted certain general 
rules to which railroad rates must conform, leaving the practical appli- 
cation of these rules to the Commission and authorizing it to establish 
and maintain the organization necessary for the purpose. 

In order that the application of the general rules by the Commission 
should be as fair and impartial as possible, the Congress required it, 
in most instances, to base its action on records openly and publicly made 
at hearings at which all concerned would have full opportunity to present 
pertinent evidence. In other words, it required it to proceed after the 
manner of a court. Not only that, but it provided that not more than 
a bare majority of the members should be of the same political party. 
The clear intent of this provision was to make the Commission a non- 
partisan and nonpolitical body. 

In the report of the President’s Committee on ‘‘ Reorganization of 
the Executive Departments’’ (Senate Document No. 8, 75th Congress, 
Ist Session) the following appears, at page 67: 


In the first place, governmental powers of great importance are 


being exercised under conditions of virtual irresponsibility. We 
speak of the ‘‘independent’’ regulatory commissions. It would be 
more accurate to call them the ‘‘irresponsible’’ regulatory com- 
missions, for they are areas of unaccountability. 


On the contrary, the Interstate Commerce Commission, as one of 
the ‘‘independent’’ establishments, is responsible to three authorities. 
It is responsible to Congress, to which it reports annually, and which 
ean at any time change the general rules which it is the duty of the 
Commission to apply. It is responsible to the Federal courts, which 
can set aside action of the Commission, if they find that it has exceeded or 
misconstrued its powers, or if it acts arbitrarily. It is responsible to the 
President, in that he selects its membership with the advice and consent 
of the Senate, has power to remove members for inefficiency, neglect of 
duty, or malfeasance in office, and can at will supplant members, when 
their terms expire. 

What is meant by the ‘‘independence’’ of the Commission was well 
stated by the Supreme Court in Humphrey’s Executor v. U. 8., 295 
U. S. 602, when it said, in describing another independent establishment, 
the Federal Trade Commission, at pages 625-6: 


Thus, the language of the act, the legislative reports, and the 
general purposes of the legislation as reflected by the debates, all 
combine to demonstrate the Congressional intent to create a body 
of experts who shall gain experience by length of service—a body 
which shall be independent of executive authority, except in its 
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selection, and free to exercise its judgment, without the leave or 
hindrance of any other official or any department of the government. 


As stated above, the great bulk of the work of the Commission is 
legislative in character. This is true, for example, of what it does in 
regulating rates and charges, in granting certificates of convenience and 
necessity, in authorizing consolidations of other forms of unification, in 
authorizing issues of securities, in regulating car supply and service, in 
prescribing classifications of accounts, in requiring the use of safety 
devices, and other similar matters. In this legislative work it must fol- 
low, for the most part, quasi-judicial procedure. Thus, it acts legisla- 
tively, but after a judicial examination of the facts and the law. 

Apart from this matter of procedure, however, some of its work 
is judicial in character. For example, the Commission is authorized to 
award reparation for damage suffered by reason of rates which were un- 
reasonable or otherwise unlawful in the past. Before this duty was con- 
ferred upon the Commission, it was performed by the courts, and it is 
essentially a judicial function. The same is true of the Commission’s 
duty in determining the value of carrier property for rate-making and 
other purposes, and of certain of its functions under the Clayton Anti- 
trust Act. In these instances, however, the action of the Commission 
is subject in all respects to review by the courts. 

Certain of the Commission’s duties are essentially executive in 
character. This is true of its duties in connection with the enforcement 
of the statutes which it administers and of its orders thereunder. In 
such enforcement, however, it must work with and through the Depart- 
ment of Justice. It may be true of certain other aspects of its work, but 
those which are usually spoken of in this connection are either asso- 
ciated with the enforcement of the statutes or orders issued thereunder 
(e.g., the policing of accounts and the inspection of equipment) or they 
are in reality a part of the legislative work. 

There is much confusion of thought on this point, arising out of 
a failure to distinguish between duties which are essentially executive 
functions of government and those which are administrative in their 
relation to the Commission’s own organization. For example, the regu- 
lation of carrier rates is not a simple job, but a most complex one requir- 
ing an extensive organization. As a part of this regulation, the carriers 
must publish and file tariffs or schedules of their rates and charges under 
rules and regulations prescribed by the Commission. Tens of thousands 
of such tariffs are filed, and an extensive staff is required to index and 
examine them, and see that they conform to the rules and regulations. 
In the process of regulating rates, also, it is essential that accurate 
statistics be available, with respect to carrier operations and their finan- 
cial results. The prescription and policing of accounting systems are 
essential to the accuracy of the statistics, and they also require the filing 
by the carriers of appropriate periodical reports. In connection with 
these matters and with the derivation and publication of the necessary 
statistical information therefrom, an extensive staff is required. Fur- 
thermore, the proceedings involving the regulation of rates and charges 
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run into very large numbers each year. Examiners must be employed to 
hear cases, review evidence, prepare drafts of reports, and otherwise 
assist the commissioners. Of course, much stenographic and clerical as- 
sistance is also required. At times, in important rate cases, special 
examinations of carrier records or operations are necessary to obtain 
information which could not otherwise be made available. The account- 
ants and statisticians of the Commission are used in such special exam- 
inations, and sometimes the inspectors who are normally employed on 
safety work. 

This description of the incidental work which is of necessity a part 
of the regulation of rates, and of the staff required therefor, could be 
duplicated in the case of the other legislative work of the Commission, 
such as the supervision of security issues and unifications, the granting 
of certificates and permits, the prescription of safety standards, and like 
matters. It should also be understood that the Commission endeavors 
to adjust informally many complaints, before they ripen into the formal 
proceedings necessary to the exercise of its mandatory powers, and that 
a large staff is required for this purpose and for the handling of vol- 
uminous correspondence of other descriptions. The Commission is also 
under the statutory duty of keeping itself informed as to the business 
and management of the companies under its jurisdiction, and throughout 
its history it has from time to time conducted elaborate investigations 
of the financial and other practices of particular carriers for this pur- 
pose. 

Naturally, the extensive organization which it is necessary for the 
Commission to maintain in itself entails various administrative duties, 
such as the keeping of personnel records, appointments, provision of 
materials and supplies, accounting, and like incidental tasks. 

Much of the work of the staff of the Commission, therefore, can 
properly be classed as administrative, from the point of view of internal 
organization, but it is not executive, from the standpoint of governmen- 
tal functions. On the contrary it is in reality only a part or phase of the 
legislative work, since it is vital to the proper and efficient conduct of 
that work. The fact is, also, that the few duties of the Commission which 
may be classed as judicial or executive in governmental character have 
been given to the Commission, only because they are so closely associated 
with its legislative duties and for this reason can be more readily and 
effectively performed by it than by any other agency. Thus, whether a 
rate was unreasonable in the past is determined in much the same way 
as whether it will be unreasonable for the future, and hence the Com- 
mission is authorized to perform the judicial function of awarding re- 
paration for damage suffered from past unreasonableness. Often such 
awards are made on the same record as governs the prescription of rates 
for the future. As a further illustration, the only duty of the Com- 
mission which we believe can properly be classed as executive in govern- 
mental character is the duty which it performs with respect to enforce- 
ment. The enforcement of the regulatory statutes and orders issued 
thereunder manifestly requires a special technical knowledge, which the 
staff of the Commission possesses. The duty is therefore given to it of 
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aiding in enforcement. The final responsibility for enforcement rests, 
however, as it should rest, with the Department of Justice in the execu- 
tive branch of the Government. 

In closing this preliminary statement of the general nature and 
purposes of the Commission, it should further be stated that the main- 
tenance of the Commission as a strictly nonpolitical institution perform- 
ing its legislative work under quasi-judicial procedure, responsible to 
the Congress, the courts, and the President in the manner above stated, 
but otherwise ‘‘free to exercise its judgment without the leave or hind- 
rance of any other official or any department of the government,’’ has 
throughout its history of 50 years been jealously guarded by all who 
have a direct interest in its work, including the carriers, those who 
utilize their services, and those who work for them. There are, we be- 
lieve, no differences of opinion among them on this point, although their 
interests otherwise are often in apparent conflict. 

Turning, now, to the provisions of S. 2700, our comment will be 
confined, in accordance with your request, to provisions which directly 
affect this Commission. These are to be found in Title I—Reorganization 
and in title II—Civil Service and Classification. 


TITLE I—REORGANIZATION. 
Title I gives the President broad powers to 


(1) Transfer or retransfer the whole or any part of any agency, 
or the functions thereof, to the jurisdiction and control of any 
other agency; or 

(2) Regroup, coordinate, consolidate, reorganize, or segre- 
gate the whole or any part of any agency, or the functions thereof; 
or 

(3) Abolish the whole or any part of any agency, or the fune- 
tions thereof; and 

(4) Prescribe the name and functions of any agency affected 
by any such Executive order, and the title, powers, and duties of 
its executive head. 


The exercise of these powers is restricted, with respect to the Com- 
mission and like independent establishments, by limitations hereinafter 
discussed. We find no such limitation, however, upon power (2) above 
listed. What this power would enable a President to do, in the case 
of the Commission, is not clear to us. Apparently it would enable him 
to change the internal organization of the Commission, and it may be that 
the word ‘‘reorganize’’ would enable him to go further and change the 
make-up and methods of functioning of the Commission itself. More 
specifically, it would probably empower a President to change the plan 
by which the staff of the Commission is now divided into various bu- 
reaus and sections, and it might empower him to change the number 
of commissioners and the plan under which various duties are now as- 
signed to divisions or committees of the Commission or to individual 
commissioners. 
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In our judgment, the body which is given the responsibility of 
performing certain functions under the law ought, in general to be 
given a free hand in determining matters of internal organization. 
There may be warrant for prescribing certain broad phases of internal 
organization in the statute creating the body, but certainly it is not 
sound policy to give another agency, which has no responsibility for 
the performance of the functions, power to interfere with internal or- 
ganization. As for the make-up and plan of work of the Commission 
itself, this is now, and always has been, governed specifically by statute. 
If a change is to be made, it ought, we believe, to be made in the same 
way. The matter is one of large public importance on which those who 
are directly affected by the work of the Commission should have a right 
to be heard. In this connection, attention is called to section 4, which 
provides in part as follows: 


Whenever the President issues an Executive order under the 
provisions of this title, such Executive order shall be submitted to 
the Congress while in session and shall not become effective until 
after the expiration of sixty calendar days after such transmission, 
unless Congress shall by law provide for an earlier effective date of 
such executive order. 


While this provision is apparently intended to provide for something 
in the nature of a Congressional review of the Executive orders, it will 
be noted that by its terms action by Congress is limited to the fixing of 
an earlier effective date. No doubt Congress could take action to stay 
or set aside such an Executive order, but the bill does not contemplate 
such action, and it would in any event be subject to the veto power of 
the President. 

The other proposed powers of the President, listed above, are sub- 
ject to certain limitations, so far as the Commission is concerned. The 
Commission is included by section 5(2) under the term ‘‘independent 
establishment.’’ The President may not, under the terms of the bill, 
abolish an independent establishment, or abolish any of its functions, or 
transfer to any other agency any of its functions ‘‘except as provided 
in subsection (c),’’ which reads as follows: 


The President is authorized by Executive order to transfer to 
an executive department any of the routine administrative and ex- 
ecutive functions of any independent establishment which are 
common to other agencies of the Government, such as the preparation 
of estimates of appropriations, the appointment of personnel and 
maintenance of personnel records, the procurement of material, 
supplies and equipment, the accounting for public funds, the rental 
of quarters, and related matters. 


The words ‘‘routine administrative and executive functions * * * 
which are common to other agencies of the Government”’ are indefinite 
and uncertain of meaning. [Illustrations are given, but they are only 
illustrations and not exclusive. Both ‘‘executive’’ and ‘‘administra- 
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tive’’ functions are included. The description would, we believe, cover 
much of the work which is associated with and a part of the legislative 
functions of the Commission, as above described. Before there could be 
a transfer of such work, it would be necessary to find that it is ‘‘common 
to other agencies of the Government,’’ but these words are uncertain of 
meaning. Other agencies, for example, employ lawyers, examiners, 
statisticians, accountants, engineers, inspectors, stenographers, and 
clerks. Broadly construed, the language used would permit the transfer 
from the Commission to some other agency of much or all the work of 
its legal, examining, statistical, accounting, engineering, inspection, sten- 
ographic, and clerical forces. Yet no functions of the Commission could 
be abolished or transferred. The Commission might, therefore, be 
left with the responsibility for performing various functions, but under 
the necessity of depending in such performance upon forces maintained 
in some other department. 

We do not say that this is intended, and probably it is not, but 
a statute should not be passed which is so indefinite and uncertain of 
meaning that it could be so construed. Let us, however, consider some 
of the specific illustrations, which certainly are within the intent. 

The first is ‘‘preparation of estimates of appropriations.’’ Under 
the present law the Commission prepares estimates of its financial needs 
and submits them to the Bureau of the Budget. It is the duty of that 
Bureau to inform itself as to the Commission’s work and needs, so that 
it can pass upon these estimates. After so doing, the Bureau reports to 
the President, who in turn submits to Congress the appropriation esti- 
mate which he approves for the Commission. The latter presents no in- 
dependent views to Congress, except as they are sought by the Congres- 
sional committees. Under the provisions of S. 2700, the Commission 
could be deprived of the opportunity even of presenting initial esti- 
mates of its needs to the Bureau of the Budget. In our judgment this 
matter is adequately and properly covered by existing law. The Com- 
mission should certainly have an initial right to prepare estimates of its 
appropriation needs, for no other body can possibly be as well informed 
on the subject; and we can see no reason for any intermediary in this 
matter between the Commission and the Bureau of the Budget. The 
result could only be a duplication of work and an increase in expense. 

The next item is ‘‘the appointment of personnel and maintenance 
of personnel records.’’ Except for a few key positions and the com- 
missioners’ personal secretaries, the entire staff of the Commission is 
subject to civil service regulations. Those regulations, however, prop- 
erly allow the appointing body some latitude in making its selections, 
and we have no doubt that they will continue to do so. The Commission 
exercises this latitude wholly without regard to political considerations 
and in an endeavor to obtain the best men available for the work. — If 
the power to appoint is transferred to some other agency, the latter is 
not likely to be another independent establishment but rather an agency 
which is not of a nonpartisan and nonpolitical character and which can- 
not be as well informed of our personnel needs as is the Commission. 
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Such a possible transfer seems to us wholly inconsistent with sound 
principles of administration and public policy. 

The same may be said of ‘‘ personnel records.’’ These records record, 
among other things, conduct and efficiency of service, and are essential 
in governing promotions. Unless the personnel itself is transferred to 
some other agency, the Commission is obviously the proper body to keep 
and maintain such records. 

The next item is the ‘‘ procurement of materials, supplies, and equip- 
ment.’’ The commission now determines, within the limits of its ap- 
propriation, what is necessary in this respect, and no other body could 
possibly be as well informed on the subject. In ordering materials and 
supplies, however, the Commission must order from the list prepared 
by the Procurement Division of the Treasury Department, except in 
the rare instances where what it needs is not on that list, in which event 
it must seek and be governed by competitive bids. We do not believe that 
anything could be gained, either in the saving of expense or otherwise, 
by changing this present system. 

The next item is the ‘‘accounting for public funds.’’ Disburse- 
ments are now made by the Treasury Department, but the Commission 
maintains a small force to keep the accounting record of its operations 
under the system prescribed by the General Accounting Office. There 
is no better place to make this record than on the spot. We know of 
nothing that could be gained by changing the present system. 

The final specific item is the ‘‘rental of quarters.’’ Assignments of 
space to the Commission in Federal buildings are now made by other 
agencies. If quarters are necessary outside of Washington, the Com- 
mission must ascertain whether space is available in such buildings. If 
not, it may obtain space in private buildings by competitive bids and 
under the system prescribed by the General Accounting Office. It does 
not appear that anything could be gained by changing this method. 

Summing up our comments on Title J—Reorganization, so far as 
it directly concerns the Commission, its provisions are, in our judgment, 
indefinite and uncertain and threaten results which would impair the 
character and organization of the Commission and the efficient, effective 
and nonpolitical performance of its functions. We do not oppose in 
any way any change in the organization of the Government, including 
the Commission, which will enable public work to be done better or at 
less expense. We would welcome and gladly assist in any examination 
of the Commission’s affairs which Congress may authorize with that end 
in view, but we do not feel that any need has been shown, so far as the 
Commission is concerned, for any blanket grant of authority to read- 
just its affairs, such as is proposed in S. 2700. 


TrTLE I]—Crvu. SERVICE AND CLASSIFICATION 


The provisions of section 203 are not entirely clear to us. Sub- 
section (a) apparently relates solely to offices or positions ‘‘to which an 
appointment is authorized to be made by the President alone’’ but which 
are under the jurisdiction of an executive department, independent es- 
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tablishment or independent agency. The only positions which may be Tre 
within this description and which are under the jurisdiction of the Com- cha 
mission are the positions of chief inspector and two assistant chief in- Th 
spectors of locomotive boilers under the Boiler Inspection Act. These cies 
officers are now appointed by the President, by and with the advice and mis 
consent of the Senate. Whether or not such appointment, in view of the 
participation of the Senate, is to be regarded as ‘‘by the President alone”’ the 
we are unable to say. Pr 

Subsection (a) provides that offices and positions within the de- ini 
scription are hereafter to be ‘‘filled by appointment without term by the Co 
head of the executive department, independent establishment, or inde- tai 
pendent agency in or under the jurisdiction of which such office or posi- ga 
tion is located, except (1) any office or position which the President Co 
finds is policy-determining in character, and (2) any office or position wi 
of head of any bureau, division, service or other similar agency which er 
is in or under the jurisdiction or control of and is directly responsible 
to the head of an executive department, independent establishment or 
independent agency.’’ 

Subsection (b) is as follows: 

(b) Hereafter the President, by and with the advice and con- 

sent of the Senate, shall make appointments (1) to fill any vacancy 

in any office or position of head of any bureau, division, service, or 

other similar agency of the type referred to in clause (2) of sub- 

section (a) of this section, and (2) to fill any vacancy in any office 

or position which the President finds is policy-determining in 

character. t! 

Our understanding of clause (1) in the above, although the language p 
is susceptible of a different construction, is that it covers only offices or h 
positions within the description of clause (2) of subsection (a) and 8 
to which appointments are now authorized to be made by the President e 


alone. So construed, our only comment is that we believe it to be sound 
administrative policy that all positions which are under the jurisdiction i 
of and directly responsible to the head of an independent establishment, ] 
like the Commission, should be selected and appointed by such head. 1 
Those who are given responsibility for the performance of duties should 
be allowed to select, subject to applicable civil service regulations, the 
men through whom the duties must be performed. 

Clause (2) of subsection (b), however, presents greater difficulties, 
for the reference to ‘‘any office or position which the President finds 
is policy-determining in character’’ is not qualified, as in the case of 
clause (1), by reference to the provisions of subsection (a). It is by 
no means clear, therefore, that clause (2) would be confined in its ap- 
plication to offices or positions to which appointments are now authorized 
to be made by the President alone. If not so confined, we believe that 
clause (2) is not consistent with sound public policy. 

In our opinion, none of the work of the Commission is ‘‘policy- 
determining in character.’’ As the Supreme Court said of the Federal 
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Trade Commission in Humphrey’s Executor v. U. S., supra: ‘‘It is 
charged with the enforcement of no policy except the policy of the law.’’ 
That is equally true of the Interstate Commerce Commission. The poli- 
cies which it applies are fixed by Congress in the statute, and the Com- 
mission fixes or determines none on its own account. 

While this is our view of our duties, however, it is to be noted that 
the provisions of clause (2) of subsection (b), above quoted, make the 
President the sole judge of what offices or positions are ‘policy-determ- 
ining in character,’’ and our views (which reflect those of the Supreme 
Court referred to above) in regard to this matter may not be enter- 
tained by the President. In the report of his Committee on ‘‘Reor- 
ganization of the Executive Departments’’ (Senate Document No. 8, 75th 
Congress, Ist Session), which the President transmitted to the Congress 
with his general approval, appears the following, on page 67, with ref- 
erence to the ‘‘independent regulatory commissions’’ : 


There is a conflict of principle involved in their make-up and func- 
tions. They suffer from an internal inconsistency, an unsoundness 
of basic theory. This is because they are vested with duties of 
administration and policy determination with respect to which they 
ought to be clearly and effectively responsible to the President, and 
at the same time they are given important judicial work in the doing 
of which they ought to be wholly independent of Executive control. 
(italics supplied) 


It is quite possible, therefore, that various offices and positions under 
the jurisdiction of the Commission might be found by a President to be 
‘*nolicy-determining in character,’’ in which event the selection and ap- 
pointment of the men to fill these positions would be taken out of the 
hands of the Commission. For the reasons above stated, we believe that 
such a result would not be consistent with sound public policy and the 
effective performance of the Commission’s duties. 

After careful consideration of S. 2700, and for the reasons we have 
indicated, we respectfully recommend that the provisions of Title I— 
Reorganization be made inapplicable to the Interstate Commerce Com- 
mission, and likewise the provisions of Title II—Civil Service and Clas- 
sification, in so far as they have to do with appointments to offices or 
positions under the jurisdiction of the Commission. 

Herewith we are sending you sufficient copies of this communication 
for the use of each member of your Select Committee. 


Sincerely yours, 
/s/ Carrott Miter, Chairman. 








Simpler Tariffs* 


A novel arrangement for describing routes over which a given tariff 
applies has been developed and patented, calling for substitution of a 
simple chart for the involved description of routes by means of words 
and their abbreviations. 

Users of railroad tariffs are familiar with the maze of routes that 
must be shown in a tariff of any considerable extent. As an example, 
Johanson’s tariff No. 102-R consists of 262 pages of which 197 pages are 
exclusively devoted to route information. This example has been se- 
lected at random and is by no means an exception. It is no reflection on 
the publisher because, up to the present time, no other method has come 
into use to supplant the detailed word description. 

In order to demonstrate this method of stating routing informa- 
tion, 50 routes were selected from Illinois Terminal Ry. tariff 1795-D 
(Fig. 1). No changes were made in these routes except to renumber 
them and arrange them in the form of a chart as appears (Fig. 2) here- 
with. These 50 routes require 14 interchange points and involve 24 
different railroads. The lines which represent the railroads run hor- 
izontally across the page, while the interchange points are arranged in 
vertical rows. Numbers of the different routes are arranged on the 
chart in numerical order starting at the top of the page so that any de- 
sired route may be easily located. The information on the chart is read 
from left to right. The name of the interchange point appears vertically 
above its black dot, the abbreviation for the railroad is above the line and 
the route number below. The longest route on the chart involves 7 
different carriers, but this is not the capacity of the chart since, by the 
use of a simple device it is possible to show even transcontinental routes 
in this manner. 

To see how this works out in practice: Assume the tariff indicates 
that a certain rate applies from origin to a destination located on 4 
different railroads, the routes being designated as Nos. 26, 27, 28 and 29. 
These four routes are shown in the lower left-hand corner of the chart 
and a glance reveals that these routes would be the Illinois Terminal 

from origin to Springfield, thence the Chicago & Illinois Midland, or 
the Alton, or the Chicago, Springfield & St. Louis, or the Illinois Central 
to destination. In other words the shipper has the choice of four dif- 
ferent routes, all of which are immediately comprehended without a 
lengthy search. 

Suppose the destination is on a single line but that different routes 
are available between the origin line and the destination line. Assume 
that the tariff states in connection with a certain rate that from origin 
to a destination point on the Mineral Range, routes 128, 129 or 130 are 
available. These routes appear in the lower right-hand corner of the 





_,* This article comes from a contributor, who, because of his official status, 
wishes to remain anonymous. Reprinted from Railway Age, February 20, 1943. 
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Figure 2—Chart Proposed 
to Show Tariff Routes 
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chart. Houghton seems to be the interchange point for the Mineral 
Range but there are 3 routes available from Chicago, a little to the left, 
to this point. A shipment may therefore be routed from Chicago, either 
via the Northwestern to Ishpeming, the Milwaukee to Champion, or the 
Soo Line to Marengo, thence the Duluth, South Shore & Atlantic to 
Houghton and the Mineral Range to destination. As shown on the 
chart, only one route is available from origin to Chicago. 

Fifty routes in the tariff referred to require about nine inches down 
a page while the chart described for the same routes measures only four 
inches, a saving of over 50 per cent in space. Certain other economies 
in space are possible in the chart, for instance the three lines for the 
Mineral Range could be combined into one line. It is believed also that 
the charts are so simple that expert draftsmanship would not be re- 
quired in their preparation. 








National Transportation Inquiry* 
By 
Subcommittee on Transportation 
Committee on Interstate & Foreign Commerce 


House of Representatives 
July 24, 1945. 


On July 24th the House Committee on Interstate & Foreign Com- 
merce released a printed pamphlet containing suggested topics for 
consideration and discussion by all companies, associations, rail brother- 
hoods, State and Federal boards and commissions, and individuals who 
have, or may be assumed to have, an interest in, or knowledge of, trans- 
portation and its postwar problems. 

Accordingly your Executive Secretary addressed sufficient en- 
velopes for use of the Committee in sending this document to the entire 
membership of the Association of I. C. C. Practitioners. The pamphlet 
has been mailed and each member of the Association should have re- 
ceived a copy, together with a letter from Honorable Clarence F. Lea, 
Chairman of the Committee on Interstate and Foreign Commerce. 

The foreword by Chairman Lea and the suggested topics to be 
covered by the investigation are printed in the JouRNAL as a matter of 
record. 

This investigation follows H. Res. 318 introduced by Mr. Lea in 
the House of Representatives on July 12, 1945. 

In addition to the resolution submitted by Mr. Lea, the following 
are pending in the Senate: S. Res. 161, introduced by Senator McFar- 
land on July 28th; S. Res. 168, introduced by Senator Mead on August 
Ist, and 8. 556 introduced by Senator McFarland on February 15th. 


FOREWORD BY THE CHAIRMAN 


There is an abstract but basic formula for the approach to each 
problem by a legislative committee. It requires a working knowledge 
of (1) existing law; (2) the defects and injustices that prevail under 
it; and (3) the proposal of a remedy therefor. 

Recognition of this necessary approach by our committee may aid 
those who kindly accept this invitation. 

The scope of this inquiry is broad. It is not confined to the sug- 
gested topics enclosed herewith. If the reader of this page has any 
information or suggestions for the betterment of our public carriers or 
for the improvement of their services to the public, we will welcome a 





*Any suggestions concerning the items mentioned in detail should be ad- 
dressed to the Committee on Interstate & Foreign Commerce, House Office Build- 
ing, Washington, D. C. It is suggested that you include in your statement mention 


of the fact that you are a member of the Association of |. C. C. Practitioners—Editor. 
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statement of such views, regardless of whether or not they come within 
the suggested topics enclosed herewith. 

No one need discuss all these subjects. We do urge that each dis- 
euss such of these subjects as to which he has experience, knowledge, 
or constructive suggestions which he feels may be helpful to the com- 
mittee. 

The ultimate purpose of the committee is to develop a limited num- 
ber of legislative proposals which seem to be of substantial value for 
improving the present transportation situation. We expect that the 
committee will finally embody such proposals in a bill, on which hear- 
ings will be held before reporting it to Congress for enactment. 

We want each author responding to this invitation to feel entirely 
free to select the subject matter and method of his reply. 

It will facilitate the handling of the material, however, if a certain 
uniformity of presentation is followed by various authors submitting 
replies. 

Therefore, we suggest, if agreeable, that you present your material 
on standard letter-size paper; that each sheet have a liberal margin of 
not less than 114 inches at the top and left side; that it be written on 
only one side of the paper, with a fair space between the lines; that it 
be typewritten or in some typed form; that a duplicate copy be fur- 
nished; that, where more than one subject is treated, the separate 
general topics, at least, be preceded by appropriate headings; and that 
the name and address of the author be subscribed. 

So far as you find compliance with these suggestions agreeable, it 
will facilitate the convenient arrangement of your material in connec- 
tion with material on like subjects submitted by others. It will also 
aid in the study and analysis of your material and related material 
by the committee. 


CLARENCE F. Lea, 
Chairman, Committee on Interstate and Foreign Commerce. 


Suggested Topics 
I. National Transportation Policy 


It is sometimes stated that we have no national transportation 
policy. 

(a) Is that criticism directed at the statement of such policy in 
section 1 of the Interstate Commerce Act, or is such criticism justified 
by failure to implement the declaration of policy in that section? 

(b) In what respect, if any, by law or administrative action, are 
there failures to implement that section? 

(c) If so, what remedies would you suggest? 
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ll. Regulation 


(Common-earrier transportation—railroad, highway, air line, water- 
way, pipe line—has a common public-service purpose) 

(a) Advantages and disadvantages of separate regulatory agencies 
for each mode of transportation. 

(b) Advantages and disadvantages of a single regulatory body for 
all forms of common carriers, reporting directly to Congress. 

(ec) Should the Interstate Commerce Commission be reorganized 
in the light of present-day conditions and postwar transportation prob- 
lems? 

(1) If so, how? by changing its powers, its procedures, or the 
mechanics of its set-up? 

(2) What would be the objects to be sought by such reorganiza- 
tion ? 

(d) The extent, if at all, to which any or all forms of common ecar- 
riers should be exempt from the application of the antitrust statutes 
where the activities in question are under the supervision of the regula- 
tory agency. 

(e) To what extent should Federal Government agencies be given 
powers to promote activities of common carriers? 

(f) To what extent and under what circumstances are differentials 
in rates as between different types of carriers warranted or desirable; 
or necessary in fairness to the carrier; or necessary to give the public 
the inherent advantage of each? 

(g) What do you suggest to coordinate further our transportation 
agencies, both within the same types and as between different types? 


(a) Advantages and disadvantages of various means of financing 
transportation agencies—stocks, bonds, or other securities. 

(b) Building up credit ability of common carriers for efficient and 
economic service. 

(c) Building up reserves, need of and present practices. 

(d) What are the postwar needs for new capital? How can they 
be met? 

(e) What legislative or administrative remedies, if any, are needed 
to encourage private capital investment in the common carrier indus- 
try, on reasonable terms? 

(f) Effectiveness of present bankruptcy procedures in reducing 
capital structures—advantages and disadvantages. 


1V. Common Ownership and Integration 


(a) How do you regard consolidations, from the standpoint of— 
(1) The credit position of the carriers? 
(2) Maintenance of reasonable rates over wide geographical 
and economical areas? 


(3) Savings in capital outlay and operations costs? 
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(4) Service to industry and the traveling public? 

(5) Extending greater stability by uniting the strong with 
the weak carriers? 
(b) What public policy should prevail as to common ownership, 
operation, and control of common carriers— 

(1) Of the same type? 

(2) Of different types? 

(3) To what extent are the answers to these questions de- 
pendent on whether or not such controls permit, restrict, or elim- 
inate competition ? 


V. Taxation 


(a) Relation of taxation to transportation income and earnings. 
(b) Multiple taxation as imposed by various political subdivisions. 
(c) Discriminatory taxation. 

(d) To what extent, and by what means, are common carriers of 
any type unduly burdened by taxation policies? 

(e) What remedies would you suggest? 


VI. Federal Aid to Transportation 


(a) Give your views in general as to Government aid to trans- 
portation. 

(b) Do you regard any present Federal aid to transportation as 
working an unjust advantage or disadvantage to any types of carriers? 

(c) If so, to what agencies; and what constructive remedy do you 
suggest ? 

(d) To what extent, if any, should Federal aid to various types of 
common carriers be provided ? 


Vil. Interstate Barriers to Commerce 


(a) To what extent has the Federal Government the legal authority 
and the public duty to remove State barriers to the free flow of com- 
merce, apart from considerations of safety? 

(b) Cite instances of unjust barriers which now handicap any class 
of interstate carriers. 

(c) What remedy do you suggest? What should be done to secure 
State cooperation to remove unjust barriers and oppressive regulations 
of interstate transportation as to— 

(1) Highways? 
(2) Railroads? 
(3) Waterways? 
(4) Air transport? 


VIII. The Submarginal Carrier 


(a) What Government support, if any, should be given a public 
carrier with a marginal or submarginal income? 
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(b) To what extent, in your opinion, will the marginal or sub- 
marginal carrier in the postwar period be benefited by— 
(1) Increased volume of traffic? 
(2) Increased population ? 
(3) Reduction of fixed charges? 
(4) More favorable financing? 
(5) Reduced operating costs? 
(6) Modernization of facilities, equipment, and practices? 
(¢) What should be the attitude of the public toward abandonment 
of a marginal or submarginal carrier for which there is adequate sub- 
stitute service, or for which adequate substitute service can be provided! 


IX. Miscellaneous Problems 


(a) Steps that may be taken apart from congressional action, by 
carriers themselves, by shippers, by travelers, by communities, toward 
meeting our postwar transportation problems. 

(b) To what extent have common carriers developed modernization 
programs for the postwar period, including— 

(1) Technological advancements ? 
(2) Engineering? 

(3) Economies? 

(4) Practices? 

(5) Tracks? 

(6) Equipment? 

(7) Terminals? 

(8) Facilities? 

(9) Operations? 

(10) Services ? 

(ec) Relations between management and men; between the car- 
riers and the public. 

(d) What effort have common carriers made to reduce wasteful 
competition ? 


(e) Plans for greater coordination of terminal facilities between 
the carriers of the same and other types. 
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1. C. C. THROUGH ITS LEGISLATIVE COMMITTEE RECOMMENDS, WITH 
SUGGESTED AMENDMENTS, PASSAGE OF SENATE JOINT RESOLUTION 69 
PROVIDING “FOR THE PREPARATION AND PUBLICATION OF AN 
OFFICIAL DOCUMENT OF RAILROAD COST SCALES OR TABLES 
AND RELATED INFORMATION” 


A resolution of unusual importance to practitioners before the 
Commission is S. J. Resolution 69, which has been introduced by Sen- 
ator Stewart of Tennessee and which would require the I. C. C. to make 
and file with the Congress studies containing railroad cost scales or 
tables by territories and individual railroads based upon operating 
results during certain years. The resolution further provides that 
such studies shall be received ‘‘as prima facie evidence of the truth 
of the statements therein contained and shall be admitted, either phy- 
sically or by reference in any freight-rate proceeding before the Inter- 
state Commerce Commission or any court of the United States.’’ 

The resolution apparently is designed to make available to the 
public and admissible in freight rate proceedings before the Commis- 
sion or Federal courts comprehensive cost data which shippers them- 
selves would find it almost impossible to prepare and compute. An 
important feature of the resolution appears to be the legislative re- 
quirement of admissibility without the right of cross-examination. 

The Commission through its legislative committee endorses the 
Joint Resolution, subject to suggested amendments principally intended 
to relieve the Commission of preparing the data ‘‘by individual rail- 
roads’’ and to provide that the document or excerpts therefrom should 
be ‘‘admitted subject to their relevancy and materiality,’’ instead of 
‘‘shall be received as prima facie evidence of the statements therein con- 
tained.’’ A further suggested amendment is that such document be 
admissible ‘‘in any rate proceeding’’ before the Commission or the Fed- 
eral courts and not merely in ‘‘freight rate proceedings.’”’ 

A copy of the letter, dated July 4, 1945, to Senator Burton K. 
Wheeler, Chairman, Committee on Interstate Commerce, follows. There 
is also attached a copy of the Joint Resolution. 


“July 4, 1945 
Honorable Burton K. Wheeler, Chairman, 
Committee on Interstate Commerce, 
United States Senate, 
Washington, D. C. 


My dear Chairman Wheeler: 


Your letter of May 28, 1945, addressed to the Chairman of the 
Commission and requesting comments on S. J. Res. 69, introduced by 
Senator Stewart, ‘‘To provide for the preparation and publication of 
an official document of railroad cost scales or tables and related in- 
formation,’’ has been referred to our Legislative Committee. After 
careful consideration by that Committee, and with the approval of 
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the entire Commission, I am authorized to submit the following com- 
ments in its behalf: 

In response to a Senate resolution a manuscript entitled ‘‘Rail 
Freight Service Costs in the Various Rate Territories in the United 
States’’ was prepared for publication as Senate Document No. 63, 
Seventy-eighth Congress, First Session. 

It is presumed that the material contemplated by S. J. Res. 69 is 
similar in nature to the cost scales and tables shown in Senate Docu- 
ment No. 63, plus such explanatory data as are necessary to a proper 
understanding of the material. Briefly, the material would be as 
follows : 


A. A statement of the nature of rail costs, i. e., an explanation of 
the ‘‘out-of-pocket’’ and the ‘‘constant or fixed’’ expenses and 
the treatment accorded each in the cost study; 

An explanation of the principles and procedures used in the 
cost study ; 

A summary of the basis used in ascertaining the out-of-pocket 
portion of the expenses; 

D. Rail cost scales by territories and individual railroads for the 
period 1939 to 1941, inclusive, the figures to be shown by types 
of equipment and weights of load with a separate showing of 
the out-of-pocket costs and the fully distributed costs. Sup- 
plemental data would show changes in costs up to December 
31, 1943. 


The principal differences between the proposed cost scales and 
those shown in Senate Document No. 63, other than their scope, are in 
the use of a three-year period in the proposed scales in lieu of one year 
in Senate Document No. 63, and the inclusion of indices showing changes 
in unit costs through 1943. The most significant provision in S. J. Res. 
69 is that the document, containing the cost scales, when published, or 
excerpts therefrom, shall be admitted in any freight rate proceeding 
before the Interstate Commerce Commission or any court of the United 
States. Manifestly the purpose of S. J. Res. 69 is to make cost infor- 
mation generally available to shippers and others in rate proceedings as 
it is provided that the document, or excerpts therefrom, shall be re- 
ceived as prima facie evidence of the truth of the statements therein 
contained and shall be admitted, either physically or by reference, in 
any freight rate proceeding before the Interstate Commerce Commission 
or any court of the United States. 

S. J. Res. 69 requires the studies to include railroad cost scales or 
tables both by territories and by individual railroads while Senate Docu- 
ment No. 63 includes only territorial costs and tables. 

Our experience has shown that territorial average costs, such as 
contained in Senate Document No. 63, serve many useful purposes. 
They supply cost information on issues dealing with differences in rates 
for differences in lengths of haul and weights of load within a partic- 
ular territory, and between different territories, and the relation of 
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costs for rail transportation with costs for water and highway trans- 
portation. In numerous instances, particularly rail-truck or rail-water 
competitive cases, a question at issue is whether the rail rates involved 
cover by some substantial margin the out-of-pocket costs of handling 
the traffic. The territorial average costs would serve to supply neces- 
sary data upon that question in a very large number of such cases. 

Many carriers are now making extensive use of costs for their 
own purposes in testing rates and divisions. Some have supplied their 
traffic departments with copies of Senate Document No. 63 for use in 
checking the compensatory character of rates under consideration. A 
large number of carriers have applied the territorial average cost 
scales embraced in that document to their entire traffic for the purpose 
of testing the compensatory character of their rates. Federal Govern- 
ment agencies in Washington, State regulatory bodies, and shippers have 
made much use of the data in the territorial cost scales. The carriers’ 
recent proposal to make reduction to shippers for heavier loading of 
cars arose in substantial part from the showing of relative cost by 
weights of load appearing in Senate Document No. 63. 

The data would be useful in a large number of cases where cost be- 
ing but one of the elements for consideration, cost evidence is not intro- 
duced because of the time and expense involved in obtaining it. 

A showing of system average costs by individual railroads, while 
of help for certain reference purposes, would be of limited use. Only 
oceasionally has our Cost Section found it necessary to develop system 
average costs for individual carriers. Where territorial average costs 
do not suffice, it has usually been necessary for us to turn to segments 
of the operations of one, two or more carriers whose lines serve the 
specific points between which the rates are in issue. Under such cir- 
cumstances, system average costs are of limited benefit inasmuch as 
such figures can not be held to apply to each separate segment of the 
earrier’s operations. Similarly, where costs are desired for a given 
portion of a region or territory it is sometimes desirable to combine 
the roads into various groupings, the extent of which can not be fore- 
told in advance. Where combined costs are desired for a number of 
carriers serving one portion of a territory, a showing of aggregate costs 
and statistics by individual carriers for each group of expenses shown 
in the formula would permit one familiar with the study to combine the 
costs and compute cost scales for the carriers involved. This, however, 
would require us to apply the cost formula to each carrier individually to 
obtain the source of material. It would require also that the user of the 
data have substantial familiarity with the formula in order that he might 
properly construct the scales. Few shippers would be equipped to do 
this. 

Past experience has shown that it is virtually impossible for ship- 
pers to compute adequate rail cost data. In many instances where 
shippers have considered that cost of the transportation was an import- 
ant element for consideration in connection with the rates they assailed, 
they have been precluded from offering cost data because of the heavy 
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expense involved. Many of the cost studies which have been intro- 
duced before the Commission by shippers have had to be rejected, or 
restated by the Commission at much expense to itself, or so qualified 
as to make them of very limited probative value. The reason lies prin. 
cipally in the inability of the shipper to obtain access to the needed 
accounting and statistical data in the carrier’s possession. It is also 
due in part to the fact that very few cost finding experts are available 
outside of the accounting staffs of the carriers. S. J. Res. 69 would 
furnish shippers with material which could be used not only for ref- 
erence purposes but for introduction as evidence in formal proceedings, 
It probably affords the only way in which carrier costs can be made 
accessible to a shipper, excepting, of course, those obtained from general 
investigations instituted on our own motion in which we introduce cost 
studies. 

We have found that the differences between territorial cost scales 
and costs which we have developed at considerable expense with re- 
fined formulae are frequently small. Many of the issues which were re- 
lated to costs in particular proceedings could have been resolved 
through use of the territorial cost scales in lieu of the much more time- 
consuming and expensive method of making special studies for each 
point-to-point haul on each segment of each railroad participating in the 
movement. Certainly the border line cases where revenues failed to 
cover out-of-pocket costs or covered them only by a small margin could 
have been segregated for special study, leaving the remaining hauls, 
where revenues were obviously ample, to be tested only against territorial 
average cost scales. 

To develop cost scales by individual companies would greatly expand 
the work required with, it is believed, limited additional benefits. It 
would be necessary to apply our cost formula to each of the 134 class 
I railroads. While the finished territorial cost scales and table taken 
alone would require not over 30 to 40 printed pages, 11x15 inches, a 
showing by individual railroads would require 300 to 400 pages, to say 
nothing of the underlying working papers. The work of developing 
costs, both territorial and by individual carriers, would require the 
efforts of practically our entire cost staff for at least a year. Little or 
no other cost work could be done by the Commission during this period. 
If the costs of individual railroads are not required, the work could prob- 
ably be done within nine months by diverting one-third of the staff now 
working on motor carrier studies to this rail work. 

The common objection to the publication and dissemination of rail 
cost data is that they will be misused, i. e., misinterpreted, introduced 
where cost has no bearing, or used as a measure of a rate to the exclusion 
of other rate-making factors. As a protection in this regard, the docu- 
ment should contain an explanation of the nature of rail costs, and a 
statement of precisely what the cost scales purport to show, which 
should serve to clarify the reader’s understanding both as to the use- 
fulness and the limitations of costs as a factor in rate making. 
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tro- It should be clearly understood that rail costs can seldom be used 
, or as the sole measure of a line-haul rate. This arises from the inherent 
fied nature of such costs, which are made up partly of expenses directly as- 
rin. signable to particular kinds of traffic, i. e., the out-of-pocket or variable 
ded expenses, and partly of expenses of a constant or fixed character which, 
also being incurred on behalf of the traffic as a whole, are not capable of 
able assignment to particular kinds of traffic for cost-finding purposes, ex- 
uld cept upon some more or less arbitrary accounting or statistical basis. 
ref- For rate-making purposes, these constant or fixed expenses must ul- 
ngs. timately be borne by, or fairly apportioned to, the various kinds of 
ade traffic upon a value-of-service or ability-to-pay basis, consideration being 
eral given, however, to generally recognized or accepted policies in the dis- 
cost tribution of the transportation costs. 

It is recommended that on page 2, the words ‘‘of its cost finding 
ales experts’’ in line 2, and the words ‘‘and by individual railroads’’ in line 
re- 3, be stricken. 
re- It is further recommended that Section 2 be amended by striking 
ved the words enclosed in brackets, and by inserting as new matter the 
me- words in italics, as follows: 
rs Src. 2. The material filed in accordance with the provisions 
te. of this joint resolution shall be published and disseminated as a 
uld public document, and such document, or any excerpts therefrom, 
ale [shall be received as prima facie evidence of the truth of the state- 
rial ments therein contained and] shall be admitted, subject to their rel- 

evancy and materiality, either physically or by reference in any 
~ [freight-] rate proceeding before the Interstate Commerce Com- 
It mission or any court of the United States. 
lass With the amendments suggested, we recommend that S. J. Res. 69 
ken pass. 
, a Respectfully submitted, 
sa 
od W. M. W. Spiawy, 
the Chairman, Legislative Committee. 
end Joun L. Rogers. 
od. Watter M. W. Spiawn, 
ob- Cuar.LEs D. MAHAFFIE, 
10W 
- S. J. Res. 69 
ion 79th Congress—Ist Session 
: a IN THE SENATE OF THE UNITED STATES 
~ May 24, 1945 

Mr. Stewart introduced the following joint resolution; which was read 
twice and referred to the Committee on Interstate Commerce 
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Joint Resolution 


To provide for the preparation and publication as an official docu- 
ment of railroad cost scales or tables and related information. 

Whereas there is a public need and demand for authoritative in- 
formation concerning the costs of railroad freight service in the United 
States that may be used not only as a source of reference but as evi- 
dence in rate proceedings; and 

Whereas such information is available only through special studies 
by competent experts; and 

Whereas Congress makes regular appropriations to the Interstate 
Commerce Commission for such studies: Therefore be it 

Resolved by the Senate and House of Representativs of the United 
States of America in Congress assembled, That the Interstate Commerce 
Commission shall file with the Senate and House of Representatives as 
soon as practicable studies of its cost-finding experts containing railroad 
cost scales or tables, by territories and by individual railroads, with 
such explanatory statements and related data as are necessary to a 
proper understanding of such cost scales or tables, based upon the years 
1939, 1940, and 1941 as a representative period, with such supplemental 
data as may show any changes in costs up to December 31, 1943. 

Sec. 2. The material filed in accordance with the provisions of this 
joint resolution shall be published and disseminated as a public docu- 
ment, and such document, or any excerpts therefrom, shall be received 
as prima facie evidence of the truth of the statements therein contained 
and shall be admitted, either physically or by reference in any freight- 
rate proceeding before the Interstate Commerce Commission or any 
court of the United States. 
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DEATH OF FORMER COMMISSIONER WOODLOCK 


Those who knew Thomas Francis Woodlock learned with regret 
of his death, which occurred on August 25, 1945. The New York Times, 
in its issue for Sunday, August 26, published such a concise and yet com- 
prehensive sketch of Dr. Woodlock’s life, that it is quoted here in full. 


‘“‘Dr. Thomas Francis Woodlock, contributing editor of The Wall 
Street Journal and a former member of the Interstate Commerce Com- 
mission, died yesterday in his apartment in the Hotel Croyden after 
an illness of several weeks. His age was 78. 

‘* Author of a column, ‘‘Thinking It Over,’’ for The Journal, Dr. 
Woodlock was editor of the publication from 1902 to 1905. In 1942, 
when his last book, ‘‘The Catholic Pattern,’’ was published, the Univer- 
sity of Notre Dame awarded to him the Laetare Medal as the outstand- 
ing Catholic layman of the year. 

‘*Born in Dublin, Ireland, a son of Thomas and Emilia Moran 
Woodlock, Dr. Woodlock studied at Beaumont College, England, and 
London University. He became a clerk with a London brokerage firm 
and later joined his father and brother in the London Stock Exchange 
house of Woodlock Brothers. 


Became Free-Lance Writer 


‘*In 1890 he entered journalism as a free-lance writer. He came to 
the United States two years later and joined the staff of The Wall Street 
Journal as a general reporter. Specializing in railroad finance, he 
published in 1895 ‘The Anatomy of a Railroad Report.’ 

‘‘ After serving as editor of The Journal for three years, Dr. Wood- 
lock became a member of the New York Stock Exchange firm of S. N. 
Warren & Co. As a broker he made a specialty of railroad shares. In 
1918 he sold his membership in the Exchange and became associated 
with the American International Corporation. 

‘*For the next few years he wrote a daily column for The New York 
Sun and served as a director of the Pere Marquette and St. Louis & San 
Francisco Railroads. In 1925 President Coolidge appointed Dr. Wood- 
lock to the Interstate Commerce Commission. The Senate confirmed the 
appointment after he appeared before its Interstate Committee to an- 
swer questions as to the qualifications of a ‘Wall Street man’ for the 
office. 


Resigned in 1930 


‘“He resigned from the commission in 1930 to return to The Wall 
Street Journal. 

‘‘Dr. Woodlock was a director of the Brooklyn Public Library in 
1899-1900. He was a trustee of Sacred Heart College, Manhattanville, 
N. Y., and had served other Catholic institutions in a consulting ca- 
pacity for many years. He held an honorary LL.D. degree from Ford- 
a University and an honorary M. A. degree from St. Francis Xavier 

ollege. 
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‘He was a member of the Royal Statistical Society of England, the 
Catholic and Century Clubs of New York, the National Catholic Alumni 
Federation, the Council of Catholic Men of Washington and the New 
York Financial Writers Association. 

‘*Mrs. Woodlock, the former Josephine Byrne, whom he married in 
1893, died in 1931. Two sisters survive, one in England and the other 
in Australia.’’ 


Examiner Otis L. Mohundro, who was Mr. Woodlock’s examiner, 
when the latter served as a Commissioner on the Interstate Commerce 
Commission, attended the funeral as the official representative of the 
Commission, 





CHAIRMAN ROGERS’ SON RELEASED FROM JAPANESE PRISON CAMP 


Chairman John L. Rogers of the Interstate Commerce Commission 
has received word that his son, Lieutenant Leon William Rogers, was 
recently liberated from a Thailand prisoner-of-war camp and is reported 
to be in good health. 

Lieutenant Rogers and Lieutenant William L. Fulton, son of Ex- 
aminer William L. Fulton of the Commission, were on the U. S. S. 
Houston which was sunk off Java February 28, 1942. Lieutenant Ful- 
ton has also been liberated from prison camp and is expected soon to 
return to the United States. 
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DIVISIONS PRACTICES OF MOTOR CARRIERS OF PROPERTY 


A study of motor carrier divisions! was released in July by the 
Interstate Commerce Commission, with the statement that it was issued 
as information and had not been considered or adopted by the Com- 
mission. 

It is noted in the study that, soon after the issuance on June 8, 1942, 
of Emergency Order No. M-1, an investigation of divisions practices was 
undertaken by the Section of Research, Bureau of Motor Carriers, for 
the purpose of providing a general background of information as to 
these practices for such use as it might be to the Commission in the 
formal fixing of divisions, if and when that step became necessary under 
this order. No such need developed, and it became possible to make a 
more comprehensive analysis than originally had been contemplated. It 
is pointed out that the study had been partially completed at the time of 
the transfer of the Section of Research to the Bureau of Transport 
Economics and Statistics. 

The analysis is based for the most part on carriers’ actual experience 
with 3,007 shipments made largely in July and August, 1942. Con- 
siderable attention is given to the representativeness of these shipments. 
Of the total used, 2,698 involved 2 carriers and 309 involved 3 or more 
carriers. Another breakdown giyen is that between ‘‘intraregional’’ 
shipments (1,638) and ‘‘interregional’’ shipments (1,369). Five types 
of prorate were recognized in preparing the analysis. Rate prorates, in 
which the division is based on the ratio of the rate of each carrier to the 
sum of such rates, constituted 54.3 percent of the shipments analyzed. 
Arbitrary prorates, under which the division of revenue bears no rela- 
tion to comparative length of haul, service, or the local rates of the car- 
riers involved, accounted for 28.4 percent. Mileage prorates, or divisions 
based on the relation of each carrier’s haul to the total haul, represented 
10.3 percent. Rail short-line prorates, constructed by the use of rail 
rather than of highway distances, represented 5.3 percent. The remain- 
ing 1.7 percent of the shipments involved combination prorates, based 
on an average of the percentages derived by mileage and rate prorates. 
There are stated to be numerous variations of these several types and it 
is pointed out that divisions frequently are subject to minima to protect 
the revenues of short-haul carriers. Variations in the use of the different 
types of prorate in the several regions and according to lengths of total 
haul and other differences in conditions are pointed out. 

The average shipment analyzed is shown to have weighed 1,416 
pounds, to have moved 600 miles, and to have yielded revenue of $14.07, 
or 3.31 cents per ton-mile. Other characteristics of the shipments are 





1 Practices of Motor Carriers of Property in the Division of Revenues on Joint 
Hauls, Statement No. 451 of the Bureau of Transport Economics and Statistics. 
The preface of Director Stevens points out that the report was prepared by C. S. 
Morgan, chief carrier research analyst, Theodore A. Fetter, associate economic 
analyst, Mortier W. LaFever, transport economist, and Fred W. Amadon, associate 
engineer, and that the data as to actual shipments on which the report is based 
were secured by members of the field staff of the Bureau of Motor Carriers, with the 
cooperation of the carriers. 








1190 I. C. C. PRACTITIONERS’ JOURNAL 





pointed out in the report, as are the pickup, delivery, and terminal 
interchange practices of the carriers on this joint traffic. 

Chapters IV and V present a detailed analysis of the shipments, 
each of which is plotted on one of a series of charts. These charts show 
the total distance the shipment was carried, the billing carrier’s percent 
of this distance and of the total revenue, and what is referred to as the 
“**billing carrier’s revenue-distance ratio.’’ Briefly stated, this ratio, 
if greater than 1, signifies that a carrier’s division on a particular ship- 
ment was greater than it would be entitled to receive on the basis of 
relative distance alone, and, if below 1, that the carrier received less 
than a mileage prorate would yield. These charts, made up on the basis 
of regions, type of prorate, total length-of-haul groups, etc., enable ready 
determination of customary relationships and exceptional situations. 
Particular attention is called to these exceptional cases in chapters IV 
and V. Chapter VI, on the other hand, endeavors, through a series of 
statistical analyses, to explore the basic relationships between revenue 
and distance in motor-carrier divisions. 

Chapter VII presents a resume of decisions in rail divisions cases 
which have involved problems similar to those in the motor-carrier field, 
and also discusses such decisions as there have been in the latter field. 

The report finds that present divisions practices in the motor prop- 
erty field leave much to be desired. Some carriers, it is said, receive di- 
visions which clearly are out of line with the general standard of divisions, 
numbers of carriers do not have divisions agreements, and others do not 
receive the divisions to which they are entitled under their existing 
agreements. A large amount of time is consumed in disputes over meth- 
ods of division and as the result of efforts to apply indefinite division 
factors. Complaints as to specific matters centered on minimum divis- 
ions, the collection of local rates as divisions, and uncertainty as to 
divisions. 

The report concludes with an analysis of the relative merits of the 
several methods of prorating in implementing desirable divisions prac- 
tices. The objectives of good practices are stated to be that they give 
primary consideration to the relative costs, under efficient and econom- 
ical management, of the participating carriers, and that a greater degree 
of uniformity and definiteness should prevail than is found at present 
in the interest of fairness between the carriers, of a reduction to a min- 
imum of the time and clerical labor necessary in the application of 
divisions and of certainty that carriers receive the divisions to which 
they are entitled under existing agreements. The results of the study do 
not point unerringly, it is said, to any one method of division as the best 
under all conditions. Mention is made of the possibility of using ‘‘fac- 
tor scale prorates,’’ such as have been used in certain rail cases, in the 
handling of divisions on interterritorial motor carrier divisions. Em- 
phasis is placed on cost studies and attention is called to the fact that 
more cost data are becoming available to the carriers. Reference also 
is made to the possibility that the present general use by motor carriers 
of the rail class-rate structure will give way to greater use of rates fitted 
to the inherent nature of motor transportation. It is stated that if and 
when such change is made, the divisions problems of motor carriers 
should become considerably more simple than they are at present. 

















S. 7—Administrative Procedure Bill 


(Explanation of Section 6(a)—Appearances) 


In our June JOURNAL, at page 967 we referred to revised S. 7 per- 
taining to Section 6(a), which deals with appearances before adminis- 
trative tribunals. The following quotation has been taken from a four 
column Committee Print dated June, 1945, which gives its interpretation 
of ‘‘ Appearances,’’ as indicated in Section 6(a) of the bill: 


‘*Sec. 6(a).—This subsection recognizes the right of parties to 
appear before administrative agencies and be accorded facilities 
for the negotiation or settlement of any matter within the jurisdic- 
tion of the agency. It is thus designed to inform both the unin- 
itiated administrator and the unfamiliar party of the right of ap- 
pearance, thereby precluding either administrators or parties from 
the view that interviews and negotiations must be handled through 
favored representatives or as a discretionary dispensation. The 
first sentence is a recognition that, in the administrative process, 
the benefit of counsel shall be accorded as of right just as recog- 
nized by the Bill of Rights in connection with the judicial process, 
and as proposed by the Attorney General’s Committee (Final Re- 
port, pp. 193, 219). It is to be noted that nonlawyers, if permitted 
by the agency to practice before it, are not excluded from represent- 
ing interested parties in administrative matters; for example, class 
““B’’ practitioners recognized by the Interstate Commerce Com- 
mission.’’ (Italics in last sentence ours.) 

















Suggested Amendment of Article VI of The 
Association’s Constitution 


By mail vote of the Executive Committee, it has been decided to 
change the last sentence of the third paragraph of Article VI of the 
Association’s Constitution, with respect to the ‘‘ Duties of Officers.’’ At 
present that paragraph reads: 


‘*Treasurer: The Treasurer shall collect all membership dues, 
and other monies due the Association, which he shall deposit in a na- 
tional bank approved by the Executive Committee, subject to check. 
The expenses of the Association shall be paid by voucher-checks 
drawn upon the bank and approved by the Executive Secretary, 
and shall be signed by the Treasurer, except that in the absence or 
disability of the Executive Secretary checks shall be approved by 
the President or the First Vice-President.’’ 


The amendment proposed is the addition of the words ‘‘or Treas- 
urer’’ directly following the words ‘‘ Executive Secretary.’’ This would 
make it read: 


‘‘Treasurer: The Treasurer shall collect all membership dues, 
and other monies due the Association, which he shall deposit in a na- 
tional bank approved by the Executive Committee, subject to check. 
The expenses of the Association shall be paid by voucher-checks 
drawn upon the bank and approved by the Executive Secretary, and 
shall be signed by the Treasurer, except that in the absence or dis- 
ability of the Executive Secretary, or Treasurer, checks shall be 
approved by the President or the First Vice-President.”’ 


It is provided in Section 1 of Article IX of the Association’s Con- 
stitution: that: 


‘‘The By-Laws may be adopted, amended, or rescinded at any 
meeting of the Association by vote of two-thirds of the members 
present and entitled to vote, provided that notice of the proposed 
action shall have been given by the Secretary to the members of the 
Association by mail at least twenty days before the meeting at 
which such action is proposed.”’ 


Because of the fact that it is unlikely that a meeting of the Asso- 
ciation will be held this fall, our President and Chairman of the Executive 
Committee, Mr. William W. Collin, Jr., has directed that notice of the 
proposed amendment shall be printed in the JouRNAL, with the request 
that any member who opposes this amendment indicate his opposition 
by letter addressed to the Executive Secretary of the Association within 
thirty days from the date the JouRNAL is received. In the event no 
opposition is received to this amendment, the Constitution will be 
amended as of November 30th. 
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O. D. T. Orders 


By Artuur L. WInn, JR. 


Promptly after the arrival of V-J Day, the Office of Defense 
Transportation revoked a great many of its wartime restrictions and 
controls over transportation, but important restrictions remain to be 
removed in the weeks and months ahead as the transportation situation 
improves from its critical wartime condition. The remaining ODT con- 
trols are chiefly those relating to rail passenger travel, including the 
5-day limit on reservations, the elimination of overnight sleeper service, 
and the pooling of passenger coaches. Certain highway transport con- 
trols also remain, including the continued allocation of commercial ve- 
hicles by ODT. Col. Johnson, Director of ODT, has said that ‘‘no re- 
strictions will be held in force a moment longer than necessary.’’ The 
passenger travel situation is expected to continue heavy until well into 
1946 and new civilian passenger equipment will not be available until 
early in 1946. The Army has estimated that 4,000,000 men will be 
returned to the United States by next June and that an average of 
500,000 Army personnel a month will be reaching the country for trans- 
portation to their homes. 

Summarized, the ODT has removed its restrictions in the following 
respects : 

(1) Complete recission of all regulations relating to intercity bus 
lines and local taxicab, bus and street car operations, including sight- 
seeing and charter bus services, as well as school bus operations. 

(2) Revocation of all regulations relating to certificates of war 
necessity for commercial vehicle operators. 

(3) Revocation of order prohibiting seasonal passenger train serv- 
ice. However, General Order ODT 24 under which no railroad may in- 
erease its scheduled trains above the number operated under the 
‘*freeze’’ order remains in effect. 

(4) Complete revocation of all orders relating to the shipment of 
petroleum by rail in tank cars or by water on the inland waterways sys- 
tem, including the Great Lakes. 

(5) Discontinuance of voluntary travel restrictions on major pro- 
fessional sports and intercollegiate and high school athletics. 

(6) Removal of restrictions on holding of state and regional fairs 
and the transportation of race horses and show animals. 

(7) Relaxation of the convention ban so as to permit out-of-town 
attendance of more than 150 instead of not more than 50 persons. 

(8) Removal of the restriction on automobile racing. 

(9) Revocation of order prohibiting rail and barge movement of 
bulk grain to New Orleans. 

(10) Effective November 1, all restrictions will be removed on local 
truck deliveries by merchants, dairies and other business houses. 
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(11) Effective November 1, the existing regulations of local truck- 
men and over-the-road common carriers will be removed, particularly 
those regulations requiring full loads on return trips and the registra- 
tion of empty vehicles at district ODT offices. 

(12) Commercial export freight shipments are no longer required 
to have permits when the overseas destination is a South American re- 
public or a port in the Caribbean area. Export shipments to other des- 
tinations continue subject to the permit requirement. 

Contemporaneous with the removal of most wartime controls, ODT 
has announced the closing of 48 district and field offices of the Highway 
Transport Department. The ODT regional offices will remain open with 
the exception of Philadelphia which is being consolidated with the New 
York regional office effective September 1. Fifteen field offices of the 
Railway Transport Department are likewise being closed with the fol- 
lowing seven offices remaining open for the time being: New York, N. Y., 
Chicago, Illinois, Portland, Ore., Seattle, Wash., Duluth, Minn., and Los 
Angeles and San Francisco, Calif. 





1. C. C. CLOSES OFFICES SATURDAYS AND CHANGES OFFICE HOURS 


At the suggestion of President Truman, action has been taken by 
the members of the Interstate Commerce Commission to close its 
offices during the entire day Saturday. The first Saturday on which 
the Commission’s office was closed was September Ist. Beginning Mon- 
day, September 24th the Commission’s office hours will be from 8:30 
A. M. to 5:00 P. M.,—a five day week. 





RULES OF PRACTICE OF I. C. C. AMENDED 


On August 30 the Commission amended Rule 21(a) of the Com- 
mission’s General Rules of Practice to read as follows: 


Rule 21. Time—(a) Computation.—In computing any period 
of time prescribed or allowed by these rules, the day of the act, 
event, or default after which the designated period of time begins 
to run is not to be included. The last day of the period so computed 
is to be included, unless it is Saturday, Sunday or a legal holiday 
in the District of Columbia, in which event the period runs until 
the end of the next day which is neither a Saturday, Sunday nor 
a holiday. A half holiday shall not be considered as a holiday. 


The new matter is the insertion of the word ‘‘Saturday’’ before 
the word ‘‘Sunday’’ which appears twice in the rule, the amendment 


being made necessary by the Commission’s action in prescribing a five 
day workweek. 
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Rail Transportation 
By A. Rea Wuuiams, Editor 


ACCOUNTING 


Roadbed Stabilization Accounting 


The I. C. C., in an order made public on August 8, has postponed 
the effective date of its order of March 26, 1945, requiring expenditures 
for driving posts in roadbed stabilization should be charged to the in- 
vestment account, and has reopened the case for further hearing at a 
time and place to be later named. The scope of the proceedings is broad- 
ened to include proper disposition of expenditures for pressure grouting, 
to promote stability of roadbeds. All Class I carriers were made re- 
spondents in the case. 





Depreciation Accounting 


Division 1 of the I. C. C. postponing until January 1, 1947, the 
mandatory requirement for depreciation accounting of road property 
by Class III steam railroads, but directed that such accounting be made 
effective by Class II steam railroads on January 1, 1946. 





Uniform System of Accounts 


Division 1 of the I. C. C. issued orders postponing until January 
1, 1947 the effective date of its orders of July 13, 1937 prescribing oper- 
ating revenue account 117, ‘‘Protective service-Perishable freight,’’ for 
steam roads, and account 10814, ‘‘ Protective service-perishable freight,’’ 
for electric railways. 


Division 1 of the I. C. C. has further amended its Regulations gov- 
erning its Uniform System of Accounts for Steam Railroads, by order 
dated August 3, 1945. 





FINANCE 
Chesapeake & Ohio Ry. System Merger 


The Board of Directors of the Chesapeake & Ohio Railroad voted 
on August 21 to submit to the boards of the Pere Marquette, the Nickel 
Plate and the Wheeling & Lake Erie railroads a proposal for the merger 
of the four lines, to be accomplished through an exchange of stocks 
among the roads involved. 
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Alabama, Tennessee & Northern Reorganization 


Hearing in F. D. 10714—Alabama, Tennessee & Northern R. R. 
Corporation Reorganization, assigned for August 30, 1945, was held on 
September 10, 1945 at the office of the I. C. C., Washington, D. C., before 


Examiner T. M. Cremins. 





Wisconsin Central Ry. Co. Reorganization 


F. D. 14720—Wisconsin Central Railway Company Reorganization, 
was assigned for hearing on September 24, 1945, at 9.30 a. m., at 
the Nicollet Hotel, Minneapolis, Minn., before Examiner Homer H. 
Kirby, for the purpose of receiving evidence with respect to reorgan- 
ization plans. A protective committee for the holders of Wisconsin Cen- 
tral Railway Company Superior and Duluth Division and Terminal 
First Mortgage was permitted to intervene in the proceeding. 





Florida East Coast Ry. Co. Reorganization 


Finance Docket 13170—Florida East Coast Railway Company Re- 
organization, has been reopened and assigned for public hearing before 
Director Sweet of the Bureau of Finance and Examiner Ralph H. Jew- 
ell at the Commission’s office in Washington, D. C., on November 6, 
1945, and at Hotel Monterey, West Palm Beach, Florida, on November 
13, 1945 for the purpose of receiving relevant and material evidence by 
any party in interest relating to further modification of the reorganiza- 
tion plan heretofore approved by the Commission, and for the proposal 
of other plans. 


The Southern Railway System has been given permission to inter- 
vene in opposition to the proposed acquisition of the Atlantic Coast Line 
Railway Co. of a controlling interest in the reorganized Florida East 
Coast Railroad. 





Central of Georgia Ry. Co. Reorganization 


Division 4 of the I. C. C. has approved a plan of reorganization for 
the Central of Georgia Railway Company. The plan approved is much 
the same as the amended plan submitted by the debtor trustee, as modi- 
fied at the hearing, on brief and later. The new capitalization will be 
about $84,408,798 as compared with capitalization on December 31, 
1943 of $86,170,919. Annual fixed charges will be reduced from $4,576,- 
871 to about $644,448. 
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FORMAL MATTERS 
Effect of Class Rate Decision on Rail Revenues 


The I. C. C. Bureau of Transport Economics and Statistics has esti- 
mated that the ad interim revision of the class rate structure as ordered 
by the Commission in Docket No. 28300—Class Rate Investigation, 1939, 
will have the effect of increasing revenues in official territory by ap- 
proximately 0.6 percent, and of decreasing revenues in southern and 
western territory between eight-tenths and nine-tenths of one percent. 





Class Rate Case 


The Mountain-Pacific States, previously not directly affected by the 
order of the I. C. C. in Docket No. 28300—Class Rate Investigation, 1939, 
were brought into the controversy when George H. Flagg, Public Utilities 
Commissioner of Oregon, petitioned the I. C. C. to set aside that part 
of its order which has to do with permanent adjustment of class rates 
until further hearings are held. In his petition Commissioner Flagg 
said that rates to and from: Mountain-Pacific territory will be so 
changed as to disrupt relations of long standing. He also said dis- 
ruptions would be brought about by rates prescribed to and from border 
points. Principles of rate making will be established which may well 
assert an important influence upon both class and commodity rates 
later to be prescribed for Mountain-Pacific territory, Flagg said. He 
concluded that the Mountain-Pacific States must have a clear under- 
standing of the scope and impact of the decision before it becomes final. 





Intrastate Rail Fares Cut in Four States 


Intrastate railroad fares were reduced from 2.2 to 1.65 cents a 
mile, effective at midnight July 24, in the States of Alabama, Kentucky, 
North Carolina and Tennessee, pursuant to a recent decision by the Su- 
preme Court of the United States. 





Ex Parte 148 Rates 


The AAR has filed with the I. C. C. its consent to the entry by 
the Commission of an order in Ex Parte 148 extending, for such further 
period as it may see fit, the suspension of the freight rate increases au- 
thorized in that case. The increases are presently under suspension 
until January 1, 1946. 





Wool and Mohair Rates 


In Docket 28863—W ool and Mohair Rates, the I. C. C. has announced 
a hearing to be held at the Morrison Hotel, Chicago, beginning Jan- 
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uary 9, 1946, to be followed by hearings on dates to be announced later, 
at Ft. Worth, Denver, Salt Lake City, Portland and San Francisco, in 
the order named. 





“Employees” Under Railway Labor Act 


The I. C. C. has issued a report holding that the work of super- 
visors of car-cleaning, car repair, and shop foremen or supervisors, all 
of whom are employed by railroad-owned refrigerator car companies 
bring them within the term ‘‘employee’’ under the Railway Labor Act. 





Through Routes—Circuity to be Considered 


In applying the doctrine of the so-called Stickell case (No. 28647) 
wherein it interpreted the Transportation Act of 1940’s through-routes 
provisions and prescribed through routes short-hauling the Pennsylvania, 
the Interstate Commerce Commission will consider the circuity of routes 
it is asked to prescribe for the convenience of shippers. This was re- 
vealed in the Commission’s report in the No. 29035 proceeding in- 
volving the complaint of Beacon Milling Company, Inc., assailing combi- 
nation rates it is required to pay on grain moving from points west of 
Buffalo, N. Y., to Cayuga for processing and thence beyond to eastern 
destinations over routes embracing the Pennsylvania and Baltimore & 
Ohio. 

The Commission found that the circuity of the through routes 
sought comprised an ‘‘important difference’? between the present pro- 
ceeding and the Stickell case, such circuity precluding a finding that 
establishment of the routes was ‘‘necessary or desirable in the public 
interest.’’ Meanwhile, however, the Commission did grant the complain- 
ant relief with its other finding that undue preference resulted from the 
failure of the railroads to maintain through routes by way of Cayuga, 
which are not longer than through routes concurrently maintained 
through Buffalo, and to apply over such through routes, by way of Cay- 
uga, joint rates, with transit at Cayuga, no higher than those concurrent- 
ly maintained over the routes through Buffalo. 





Georgia Rate Case 


The State of Georgia, pursuant to direction of the Supreme Court 
of the United States, has filed in that Court a bill of particulars in con- 
nection with its suit against the railroads alleging violation of anti- 
trust laws. In general, the bill of particulars charges that the railroads 
and the AAR have engaged in an illegal combination to discriminate 
against the State of Georgia and the shippers in that State through 60 
rate bureaus, committees, conferences, associations and and other private 
rate fixing agencies. 
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LEGISLATION 
Omnibus Amendments to The Interstate Commerce Act 


Various Interstate Commerce Act amendments, including a pro- 
posed extension to carrier associations of the Interstate Commerce 
Commission’s authority to require reports and inspect records, are em- 
bodied in §. 1291, which Chairman Wheeler of the Senate Committee on 
Interstate Commerce introduced ‘‘by request’’ on July 21. 

The control over railroad associations would be accomplished by 
amendments to paragraphs (1) and (5) of Section 20, while like changes 
covering motor, water, and forwarder associations, respectively, would 
be made in Sections 220, 313, and 412. 

Proposed amendments to paragraph (22) of Section 1, paragraph 
(10) of Section 5, and paragraph (1) of Section 20a would remove from 
Commission jurisdiction the extension, acquisition, or operation [as well 
as the construction or abandonment as already provided] of ‘‘spur, in- 
dustrial, team, switching, or sidetracks, located or to be located wholly 
within one State,’’ or ‘‘street, suburban, or interurban electric rail- 
ways, or any portion thereof, except those which are operated as a part 
or parts of a general steam railroad system of transportation of freight 
or interchange standard steam railroad freight equipment with steam 
railroads for transportation subject to this part.’’ 

A proposed amendment to paragraph (2) of Section 5 would elim- 
inate the requirement that a public hearing shall be held in all merger 
and acquisition cases ‘‘where carriers by railroad are involved.’’ Under 
proposed changes in paragraph (6) of Section 20, the Commission’s au- 
thority to inspect records of persons furnishing cars to railroads and 
express companies would be extended to include persons furnishing 
ears ‘‘to shippers through rental agreements with shippers or otherwise.’’ 

Proposed amendments to paragraph (12) of Section 20a would re- 
write the prohibition against personal benefits to carrier officers or di- 
rectors in connection with the disposition of the carrier’s securities. 
Proposed changes in Section 222 would add penalty provisions covering 
the failure of motor carriers or brokers to keep records and file reports 
as prescribed by the Commission. 

Proposed amendments to Subsection (c) of Section 411 would per- 
mit a director, officer, employee, or agent of a common carrier to have 
an interest in a freight forwarder upon authorization by the Com- 
mission after a showing ‘‘that neither public nor private interests will 
be adversely affected thereby.’’ Other proposed changes in Section 411 
would give the Commission jurisdiction over consolidations, mergers, or 
acquisitions of forwarding companies. 





Taxation of Railroad Rolling Stock in District of Columbia 


Senator Bilbo, at the request of the Commissioners of the District 
of Columbia, has introduced S. 1278, to provide for the taxation of roll- 
ing stock of railroad and other companies operated in the District of 
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Columbia. The Commission advised Senator Bilbo that such rolling 
stock is now taxed in forty-six States. 





Investigation of Post War Transportation 


The Senate Committee on Interstate Commerce on July 28, substi- 
tuted for S. 556, a bill to create a Commission to Investigate Post-War 
Transportation, 8. Res. 161, which authorizes an investigation by the 
Senate Committee on Interstate Commerce. The resolution was re- 
ferred to the Committee to Audit and Control the Contingent Expenses 
of the Senate. Upon adoption of this resolution, the Senate Committee 
on Interstate Commerce will be authorized to proceed with an investi- 
gation similar to that te be made by the House Committee on Interstate 
and Foreign Commerce. 





Post-War Transportation Survey 


Senator Mead has introduced S. Res. 168, providing that a special 
committee of three members of the Committee on Commerce and three 
members of the Committee on Interstate Commerce, to be appointed by 
the President of the Senate, shall make a full and complete study and 
investigation with respect to post-war transportation problems, including 
relationships among carriers by rail, water, highway, air, and pipeline, 
ete. 





Lighting of Cabooses 


Chairman Wheeler of the Senate Committee on Interstate Commerce 
has introduced S. 1344, to amend Section 25 (b) of the Interstate Com- 


merce Act so as to authorize the ICC to require adequate lighting of 
cabooses. 





Court Denies Motion of Western Railroads to End Anti-Trust Suit 


On September 27th Federal District Judge John W. Delehant, at 
Lincoln, Nebraska, denied the motion of the Western railroads to dis- 
miss the Government’s anti-trust suit against them. 

The suit, filed August 23, 1944, alleged conspiracy to restrain and 
monopolize trade in violation of the provisions of the Sherman Anti-trust 
Act of 1890. It is one of the largest anti-trust suits in history. 





Bulwinkle Anti-Trust Bill 


Hearings on H. R. 2536, the Bulwinkle Anti-Trust Bill, are 
scheduled to begin on October 9th. 
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Missouri Valley Authority 


Announcement has been made that hearings on S. 555, the Missouri 
Valley Authority Bill, will begin about October 22 before a subcommittee 
of the Senate Committee on Irrigation and Reclamation. 





Land Grant Rates 


The Senate Committee on Interstate Commerce, on July 28, favor- 
ably reported H. R. 694, the Boren Land Grant Rate Bill, substituting 
for the bill as passed by the House the Wheeler amendment repealing 
present land grant rate statutes effective 90 days after termination of 
the present war. 





Transportation Black Market Bill 


Senator Wheeler, Chairman of the Committee on Interstate Com- 
merce, has introduced a bill which he says is backed by the Department 
of Justice, to make it unlawful for any person to demand or accept any 
amount over the actual costs of a train or plane ticket. A violator 
would face a sentence of up to one year in jail or a fine up to $1,000, or 
both. Excepted from the law’s provisions would be travel agencies and 
hotels which make legitimate service charges for securing tickets. Chair- 
man Wheeler said that he has received complaints that railroad and 
hotel employees and others are extorting money and other gratuities 
from travelers in return for accommodations. 





MISCELLANEOUS 
Transportation of Merchandise in Bond 


Section 18.6 of the Customs Regulations of 1943 has been amended 
by T. D. 51275, dated July 18, by adding the following new paragraph: 

‘*(f£) In the case of shipments arriving in the United States by rail 
or seatrain which are forwarded under customs in-bond seals under the 
provisions of §§ 5.11, 18.11, 18.20, or 18.29 of the regulations, a notation 
shall be made by the carrier or shipper on the in-bond manifest, Cus- 
toms Form 7512, to show whether the shipment was transferred to the 
ear designated in the manifest or whether it was laden in the car in the 
foreign country, which shall be named.”’ 





R. R. B. Benefit Payments Reach Billion Dollar Figure 


The Railroad Retirement Board on July 3, marked a milestone in 
the development of its programs when benefit payments reached the bil- 
lion dollar figure. The check, marking this occasion, was presented at 
a ceremony held at the Board’s headquarters in Chicago by Chairman 
Latimer to William J. Miller of Aurora, Illinois, a seventy-nine year 
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old retired railroad employee who has been receiving monthly benefits 
of $87.85 under the Railroad Retirement Act since 1937. 


The Board was established on August 29, 1935. The first annuity 
was certified in July 1936. 





Railroad Retirement Board Regulations Amended 


The Railroad Retirement Board has amended its regulations, as of 
June 9, 1945, with respect to the filing of applications on behalf of 


incompetents. The amended regulations were published in the Federal 
Register of June 15. 





Consolidation of RFC Corporations 


Pursuant to S. J. Res. 65, recently signed by the President, provid- 
ing for the consolidation of certain RFC corporations, Chairman Hen- 
derson of the RFC has advised that: 

‘Contracts with and Section 22 Quotations made to the ‘dissolved’ 
corporations shall, after July 1, 1945, have the same force and effect as 
if originally entered into with and made to the Reconstruction Finance 
Corporation under the following ‘office’ designations : 


Defense Plant Corporation—Office of Defense Plants 
Defense Supplies Corporation—Office of Defense Supplies 
Metal Reserve Company—Office of Metals Reserve 
Rubber Reserve Company—Office of Rubber Reserve. 





Uniform Vacation Agreement 


A uniform vacation agreement applicable to all engine, train and 
yard service employees, has been agreed to by representatives of the 
Class I carriers and the chiefs of the BLE, BLFE, ORC, BRT, and 


SUNA. The agreement was signed on June 6, 1945 and became effiective 
July 1, 1945. 





New Jersey Railroad Taxes 


Justice A. Dayton Oliphant, of the New Jersey State Circuit Court 
ruled, on June 11, that more than $12,000,000 in additional railroad taxes 
is due the State. He held that money paid by railroads on delinquent 
taxes for the years 1932 through 1940 must first be applied to the in- 
terest due on the taxes, at the statutory interest rate of 12 percent a year, 
and the remainder then applied to principal. 
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Railway Equipment Anti-Trust Suit 


Attorney General Biddle announced, on June 20, the filing of a 
civil suit in the U. S. District Court at Hammond, Indiana, against com- 
panies making and selling railway springs and spring plates. The De- 
partment of Justice charges ten manufacturing companies, a patent- 
holding company, and a trade association with conspiracy in violation 
of the Sherman Anti-Trust Act to suppress competition in the manu- 
facture and sale of certain vital railway equipment. The companies 
named are: American Locomotive Co., New York; American Spiral 
Spring & Manufacturing Co., Pittsburgh; American Steel Foundries, 
Hammond, Ind.; Baldwin Locomotive Works, Eddystone, Pa.; Crucible 
Steel Co. of America, New York; Fort Pitt Spring Co., McKees Rocks, 
Pa.; Pittsburgh Spring & Steel Co., Pittsburgh; Union Spring & Mfg. 
Co., New Kensington, Pa.; Symington-Gould Corp., Rochester, N. Y.; 
Universal Railway Devices Co., Chicago; Pittsburgh Steel Foundry 
Corp., Glassport, Pa.; The Railway & Industrial Spring Association, 
Pittsburgh. 





Pennroad Corporation Suit Settlement Approved 


Vice Chancellor George Burton Pearson, Jr., at Wilmington, Dela- 
ware, on August 9, handed down an opinion approving the $15,000,000 
settlement between the Pennsylvania Railroad and the Pennroad Cor- 
poration, with a finding that the settlement negotiations were arrived at 
in good faith on the part of the Pennroad representatives concerned. 
The settlement and its approval are a result of litigation begun in the 
Chancery Court of Delaware in 1932 by Mr. and Mrs. Joseph W. Per- 
rine, Pennroad stockholders, who sought recovery of Pennroad funds 
from the Pennsylvania Railroad Company. 





Metal Culvert Manufacturers Indicted 


Six corporations manufacturing metal culverts, used for drainage 
along highways and railroad tracks, were charged with anti-trust vio- 
lations in an indictment handed down by a Federal grand jury in 
Seattle, Washington, the Department of Justice announced on August 
8. The indictment alleged that the companies and seven of their officers 
had agreed on prices to be charged for the culverts and had conspired to 
monopolize their sale in Washington, Oregon and Idaho. 





Pullman Co. Cancels Sleeper Contracts 


The Pullman Company disclosed on August 21 that it has notified 
railroads of its intention to cancel sleeping-car service contracts with 
them on December 31. The contracts are subject to cancellation upon six 
months’ notice by either party. A spokesman for the Pullman Company 
said that the notice of intent to cancel is a method of informing the 
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Federal Court of Philadelphia, as well as the railroads, that Pullman 
proposes to carry out in good faith the court order that it must dispose 
of either the capital stock or physical assets of its sleeping-car business 
by March 22, 1946. He said the cancellation would not necessarily mean 
abrupt halting of Pullman sleeping-car service to railroads, because if 
a buyer of the facilities was not found by December 31, presumably some 
interim arrangement would be made to continue the service after the 
contract cancellations. 





Government Takes Over Illinois Central R. R. 


Mediation of a dispute in which the BLFE called a strike on the 
Illinois Central Railroad for 12.01 a. m. Friday, August 24, was ordered 
on August 21 by Reconversion Director John W. Snyder. Mr. Snyder 
redesignated a three-man Emergency Board to hear the case again in 
Washington, beginning on Thursday, August 23. The members of the 
Board are Huston Thompson and Grady Lewis, Washington (D. C.) 
lawyers, and Judge Curtis G. Shake, Vincennes, Indiana, formerly a 
member of the Supreme Court of Indiana. That Board, in its report to 
the President on July 24, recommended the adoption of procedure to 
adjudicate inter-union jurisdictional disputes. The unions refused 
to invoke the services of the National Mediation Board in jurisdictional 
disputes. 

A conference held in Washington on August 24th failed to effect a 
settlement, whereupon, President Truman issued an executive order di- 
recting the seizure of the railroad and its operation by ODT. The Presi- 
dent said ‘‘a stoppage in the railroad industry at this time is unthink- 
able.’’ This is the first seizure of a private industry since the cessa- 
tion of hostilities. 





STATISTICS 
Estimated Freight Car Loadings 


Freight car loadings in the third quarter of 1945 are expected to 
be slightly below the same quarter of 1944, according to estimates com- 
piled by the thirteen Shippers’ Advisory Boards and made public re- 
cently. 

On the basis of those estimates, freight car loadings for the twenty- 
eight principal commodities will be 9,864,374 cars in the third quarter 
of 1945, compared with 9,970,452 actual car loadings for the same com- 
modities in the corresponding period in the preceding year, or a decrease 
of 1.1 per cent. Four of the thirteen Shippers’ Advisory Boards esti- 
mate an increase in car-loadings for the third quarter of 1945 compared 
with the same period in 1944, but nine estimate decreases. 
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Revenue Freight Loadings 


Loading of revenue freight for the week ended September 15, 1945, 
totaled 856,105 cars. This was a decrease below the corresponding week 


of 1944 of 35,381 cars, or 4.0 per cent, and a decrease below the same 


week in 1943 of 46,661 cars, or 5.2 per cent. 

Loading of revenue freight for the week of September 15 increased 
125,477 ears, or 17.2 per cent above the preceding week which included 
Labor Day holiday. 

Coal loading amounted to 180,037 cars, an increase of 35,316 cars 
above the preceding week, and an increase of 8,716 cars above the cor- 
responding week in 1944. 





Railroad Carloadings of Grain 


Railroad carloadings of grain and grain products in the United 
States for the first 31 weeks of 1945, totaled 1,564,102 as compared with 
1,498,489 for the first 31 weeks of 1944, an increase of 65,613 cars, or 
4.4 per cent, ODT announced August 11. The number of carloads of 
grain and grain products shipped in the week ending August 4 was 
63,651 as compared with 52,299 for the same week in 1944, an increase 
of 11,352 cars, or 21.7 per cent. 





Freight Traffic 


The A. A. R. announced that the volume handled by Class I rail- 
roads in the first six months of 1945, measured in ton-miles of revenue 
freight, was slightly less than that moved in the same period in 1944. 
the decrease was 0.6 per cent. 





Railway Equipment 


Class I railroads on August 1, 1945, had 33,050 new freight cars on 
order. On the same date last year, they had 37,985 on order. 

New freight cars on order on August 1, this year, included 5,754 
hopper, 4,362 gondolas, 979 flat, 18,464 plain box, 2,446 automobile, 995 
refrigerator, and 50 miscellaneous cars. 

They also had 496 locomotives on order on August 1, this year, 
compared with 608 on the same day in 1944. The number on order 
on August 1, 1945, included 109 steam, two electric, and 385 Diesel loco- 
motives compared with 172 steam, two electric, and 434 Diesel one year 
ago. 
Class I railroads put 24,939 freight cars in service in the first 
seven months this year compared with 18,774 in the same period last year. 
Those installed in the first seven months this year included 7,460 hopper, 
4,224 gondola, 383 flat, 239 stock, 1,600 refrigerator, 1,131 automobile box 
and 9,815 plain box freight cars, and 87 miscellaneous cars. 
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They also put 367 new locomotives in service in the first seven 
months, of which 56 were steam, and 311 were Diesel. New locomo- 
tives installed in the same period last year totaled 579, which included 
211 steam, one electric, and 367 Diesel. 





Steam Railway Accidents 


During the first four months of 1945, 21 passengers were killed 
and 1,368 passengers were injured in train and train service accidents. 
This compares with 25 passengers killed and 1,352 passengers injured 
in such accidents during the first four months of 1944. During the first 
four months of 1945, 322 employees were killed and 15,816 were injured 
while on duty, as compared with 360 killed and 14,962 injured during 
the first four months of 1944. 





Railroad Revenues—July 1945 


Based on advance reports from 87 Class I railroads, whose reve- 
nues represent 80.2 per cent of total operating revenues, the Association 
of American Railroads has estimated that railroad operating revenues in 
July 1945 decreased 2.3 per cent under the same month of 1944 This 
estimate, it was pointd out, covers only operating revenues and does not 
touch upon the trends in operating expenses, taxes, or final income re- 
sults. 

Estimated freight revenues in July, 1945, were less than in July, 


1944 by 1.5 per cent, while estimated passenger revenues decreased 7.3 
per cent. 





ICC Railroad Construction Indices 


The ICC made public on August 1 the 1945 edition of its pamphlet 
entitled ‘‘Railroad Construction Indices’? prepared annually by the 
Engineering Section of the Bureau of Valuation. This report brings 
to 1944 Commission studies of the items entering into railroad construc- 
tion and shows indices by primary road and equipment accounts for 
each of the eight regions for which prices have been established, by 
years, for the period 1915-1944, inclusive. 





Block Signal Systems 


The annual tabulation of statistics pertaining to block signals, in- 
terlocking, automatic train control, and the use of the telegraph and tele- 
phone for transmission of train orders on the railroads of the United 
States as of January 1, 1945, has been compiled and is available for 
reference at the offices of the Bureau of Safety of the Commission. 

These tables are compiled from reports submitted by the carriers 
and contain information concerning railroad signal systems for the indi- 
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vidual roads and for tke country as a whole. The following is a state- 
ment of the total miles of road and track equipped with automatic block 
signals, non-automatie block signals and the total miles of road and 
track operated by automatic and non-automatic block signal systems as 
of January 1, 1944, and January 1, 1945, and indicates increases or de- 
ereases as of the latter date: 








Total, automatic 








Jan. 1 Automatic Non-Automatic and non-automatic 
Road Track Road Track Road Track 
1944 67,619.9 98,878.3 44,251.6 45,910.7 111,871.5 144,789.0 
1945 68,222.5 99,736.3 44,308.1 45,899.6 112,530.6 145,635.9 
Increase 602.6 858.0 56.5 — 659.1 846.9 
Decrease 11.1 — — 














There are 7,732.3 miles of road, 14,103.0 miles of track and 6,559 
locomotives and motor cars equipped with automatic train stop or train 
control devices, with or without automatic cab signals, and in addition 
there are 2,885.3 miles of road and 6,509.5 miles of track, and 4,208 lo- 
comotives and multiple-unit electric cars equipped with automatic cab 
signals only without automatic train control devices. A total of 4,338.6 
miles of road and 8,964.9 miles of track are equipped for operation of 
locomotives with automatic cab signals. 

On January 1, 1945, there were 4,387 interlockings in service, a 
decrease of 65 during the year. Also, there were 307 installations of 
centralized traffic control on 5,165.3 miles of road. This indicates an 
increase during the year of 19 installations and 1,161.0 miles of road. 
The installations now in service include a total of 922 passing sidings, 
3,035 switches and 9,052 controlled signals. 

The miles of road over which train orders are transmitted by tele- 
graph decreased from 77,224 on January 1, 1944, to 74,946 on January 
1, 1945, and the miles of road over which train orders are transmitted 
by telephone increased from 148,937 to 150,608. 





TAXES 
Internal Revenue Regulations Amended 


The Bureau of Internal Revenue has released its Decisions 5473 and 
5474, amending Regulations 109 and 112, with respect to Excess Profits 
Taxes, so as to conform to recent legislation. Under the Act of June 
30, 1945 (Public Law 105—79th Congress) questions arising under 
Sec. 721(a)(2)(C) or Sec. 722 are subject to review by a special divis- 
ion of the Tax Court. 
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Withholding Receipt Form Revised 


The Bureau of Internal Revenue announced on July 19 the adop. 
tion of a revised form of Withholding Receipt (Form W-2) for the year 
1945. The revised form is basically the same as the old form, but has 
been improved on the basis of experience, in arrangement, wording, and 
typography. The revised form will be usable immediately, but em. 
ployers are authorized to use up existing stocks of the old form before 
adopting the new one, so as to prevent the waste of paper or needless 
expense to employers. Employers desiring to print their own receipts 
must submit samples to the Commissioner of Internal Revenue, Wash- 
ington 25, D. C. 





Income and Excess Profits Tax Regulations Amended 


T. D. 5468, issued August 9, amends Regulations 103 and 111, by 
defining an ‘‘investment’’ trust of the type commonly known as a man- 
agement trust as an association, and a trust of the type commonly known 
as a fixed investment trust as an association if there is power under 
the trust agreement to vary the investment of the certificate holders. 
The change in regulations is brought about by the case of Commissioner 
v. North American Bond Trust, 122 F. (2d) 545, certiorari denied 314 
U. 8. 701. 





Tax Regulations Amendments 


The Bureau of Internal Revenue has released T. D. 5460, amending 
Regulations 101, 103 and 111 with respect to deficit credit and credit 
or reduction for amounts used or irrevocably set aside to pay or retire 
indebtedness. 





Federal Tax on Transportation of Persons 


Supplement No. 9 to Circular of Instructions (as revised to July 
1, 1942, and promulgated July 23, 1942) relating to the collection and 
return of the tax on transportation of persons, etc., provides the fol- 
lowing: 


‘40. MISCELLANEOUS CHARGES 


Cancel the text of paragraph (b)(1) and substitute the fol- 
lowing therefor: 


(1) The transportation of baggage or incidental charges in 
connection therewith, including special delivery, but excluding ex- 
cess value when the baggage is transported free of charge, storage 
charges, and parcel checking.’’ 


The change is to give effect to the present understanding that 
charges for the declaration of excess value on baggage are not subject to 
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the property transportation tax unless a separate charge is made for 
the transportation of such baggage. It appears the Bureau takes the 
position that incidental charges are taxable only when in connection 
with a taxable payment for the transportation of property. Therefore, 
when baggage is carried free, the excess value charge is not subject to 
tax. The Bureau of Internal Revenue understands that the fare paid 
by the passenger undoubtedly contemplates the charge for the movement 
of a certain amount of baggage at a certain maximum value. 





TRANSPORTATION OF EXPLOSIVES 


The regulations of the I. C. C. for the Transportation of Explos- 
ives and Other Dangerous Articles have been further amended by orders 
of Division 3 dated June 29, 1945, July 21, 1945 and August 22, 1945. 





WAGE CONTROLS 
National Railway Labor Panel 


The Chairman of the National Railway Labor Panel issued the 
following statement on August 24, with respect to approvals of wage 
adjustments : 

‘‘The issuance of Executive Order 9599 by the President of the 
United States on August 18, 1945, has resulted in certain modifications 
of the Government’s wage and salary stabilization policy. Under the 
provisions of Executive Order 9599 employers may, through collective 
bargaining with duly certified or recognized representatives of the em- 
ployees involved or, if there is no such representative, by voluntary 
action, make wage or salary increases without the necessity of obtaining 
approval therefor, upon the condition that such increases will not be 
used in whole or in part as the basis for seeking an increase in price 
ceilings, or for resisting otherwise justifiable reductions in price ceilings, 
or, in the case of products or services being furnished under contract 
with a Federal procurement agency, will not increase the costs to the 
United States. 

‘‘Paragraph 2 of Executive Order 9299 provides that carriers sub- 
ject to the jurisdiction of the Chairman of the National Railway Labor 
Panel may, without notice or application to the Chairman and without 
his approval, make such changes in wage rates as are permitted without 
specific authorization by the General Orders of the National War Labor 
Board or the regulations of the Commissioner of Internal Revenue. 
The National War Labor Board by General Order No. 40 (August 20, 
1945), and the Commissioner of Internal Revenue by Statement (Aug- 
ust 22, 1945) have indicated the bases upon which wage and salary in- 
creases, reached through collective bargaining or voluntarily proposed by 
an employer, may now be made without specific approval. With respect 
to employees and subordinate officials coming within the scope of the 
Chairman’s jurisdiction under Executive Order 9299, rail and air car- 
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riers, therefore, may make, without notice or application to the Chairman 
and without his approval, such increases in wages or salaries as are per. 
mitted without specific aproval under the General Orders of the National 
War Labor Board or the regulations of the Commissioner of Internal 
Revenue, as the case may be. [Italics supplied] 

“‘Adjustments in wages or salaries which still require approval 
under currently effective stabilization regulations should be filed with 
the Chairman of the National Railway Labor Panel as in the past.’’ 

















Motor Transportation 
By J. Ninian BEAL, Editor 


Motor Carrier Operations by Railroad 


On June 18, 1945, the United States Supreme Court decided two 
important ‘cases dealing with motor carrier operation by railroads. 

In American Trucking Associations, Inc., et al v. United States, 
et al, the court set aside an order of the Interstate Commerce Commis- 
sion wherein the Commission had issued a certificate to the Seaboard 
Air Line Railway Company. The basis for the reversal was that the 
Commission had failed to conduct a reasonable hearing. The Seaboard 
filed 14 separate applications which were separately heard by separate 
Joint Boards, and each Joint Board refused to consider the relationship 
of a particular application or route to other pending applications and 
routes. The Commission also excluded evidence which protestants deem- 
ed material. The Commission has reopened for further hearing all the 
applications and routes which were involved in the proceedings before 
the Supreme Court. Protestant motor carriers have petitioned the 
Commission to reopen all other certificates, which have been granted to 
the Seaboard, on the ground that all of the proceedings were subject 
to the same infirmities as those which were considered by the court. 
Pretrial conferences have been held by the Commission with the view 
of determining the precise issues involved and the nature of the evidence 
which should be adduced by the applicant and protestants in order to 
enable the Commission to promptly determine the issue of public con- 
venience and necessity. The hearing on the reopened proceedings will 
be important in that it is expected to establish procedural principles in 
such cases. 

Also, on June 18th, the United States Supreme Court affirmed the 
Commission’s order in Interstate Commerce Commission v. Parker. 
This was an application by a subsidiary of the Pennsylvania Railroad 
for motor carrier rights. In that case the motor carrier protestants 
contended that there was ample motor carrier service by independent 
motor carriers and that the railroad application was bottomed on rail- 
road convenience and not on public convenience. The court held that 
the Commission was clothed with authority to make determinations with 
respect to public convenience and that the restrictions which the Com- 
mission had imposed on the railroad applicant evidenced appropriate 
consideration of the type of service which the railroad proposed to per- 
form, as distinguished from general motor carrier service, such as is 
performed by independent motor carriers. 
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Private Carrier Status Negatived by Separate Transportation 
Corporation 


In Schenley Distillers Corporation, et al v. United States, a United 
States District Court has affirmed a decision by the Interstate Com. 
merce Commission, holding that Schenley Distillers Corporation could 
not disregard the separate corporate entity of Schenley Distilleries Motor 
Division, Inc., and contend that the operations of the latter company 
were those of a private carrier. The parent company, Schenley Distillers 
Corporation, contended that its wholly owned transportation subsidiary 
was merely a facility and that it did not operate for profit and there. 
fore should be deemed a private carrier in the transportation of the 
products of the parent corporation. In dealing with these contentions, 
the court held that while for certain purposes the corporate veil might 
be pierced and the separate entity disregarded, this was not such a ease 
and it did not lie with the creator of the subsidiary to ignore it. With 
respect to the contention that the transportation subsidiary did not 
transport for compensation, the court rejected this view and pointed out 
that it was not necessary that the operations be conducted at a profit in 
order to be subject to the Interstate Commerce Act and that the trans- 
-portation subsidiary did receive compensation even though it did not 
earn a profit. 





ODT and WPB Orders Cancelled 


Of interest to motor carriers is the termination of a number of 
ODT orders. Effective August 31, 1945 the wartime bans on sight- 
seeing and charter bus service were revoked, and effective the same date, 
the order prohibiting the substitution of bus for streetcar routes was 
revoked. Effective September 30, 1945, the order requiring the aban- 
donment of schedules of intercity bus lines’ where the average load did 
not meet certain efficiency standards, was rescinded. 

Commercial motor trucks have been relieved of the necessity for 
filing reports with ODT. 

Wartime restrictions on wholesale and retail motor truck deliveries 
are lifted, effective November Ist. 

Motor carriers were relieved of the requirements to load their ve- 
hicles to capacity and covering the matter of return loads. 

New Commercial trucks manufactured prior to January 1, 1943 
are no longer rationed. 

The requirements for obtaining certificates of war necessity to op- 
erate trucks and buses have been rescinded. 

The WPB has lifted its wartime restrictions on the manufacture 
of trucks for civilian use and the restrictions on production of camel- 
back which is used for recapping tires has been revoked. 
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Failure to Give Reasons for Denial of Applications 


In a suit filed by J. M. Stearn and Harrisonburg Motor Express, 
both of Harrisonburg, Virginia, plaintiffs alleged that the Commission 
denied their applications without a statement of reasons therefor, and 
petitioned the court to set the Commission’s order aside. Plaintiffs 
contend that they were put to the necessity of guessing the grounds on 
which the Commission acted. Plaintiffs suggest that there may have 
been prior decisions of the Commission upon which the Commission 
relied, but say that if they were advised in connection therewith they 
could show that there were distinctions between the decided cases and 
their application. 

On numerous occasions the Supreme Court has admonished the Com- 
mission to make clear the reasons for its actions. In a recent case, 
American Trucking Associations, Inc., et al, v. United States, et al, de- 
cided June 18, 1945, the Supreme Court referred to the denial by the 
Commission of protestants’ petition, without the assignment of reasons 
and the court said: ‘‘This we think was erroneous.”’ 





Motor Vehicle Taxes 


State motor vehicle use taxes aggregated $1,126,570,000 in 1944, 
which was a decline of 23% in comparison with 1941 collections of $1,- 
468,554,000. 





Labor Unions Not Subject to Antitrust Laws in Driving 
Employer Out of Business 


In Hunt’s Motor Freight and Food Products Transport v. Edward 
Crumboch, et al, decided June 18, 1945, the Supreme Court of the 
United States held that the Teamsters Union could refuse to contract 
with a motor carrier and in so doing it was exempt from the antitrust 
laws even though the employer be thereby destroyed. The motor carrier 
had for a number of years been a contract carrier for the Great Atlantic 
and Pacific Tea Company. The Union called a strike of the truckers who 
served the Tea Company for the purpose of enforcing a closed shop. The 
earrier refused to negotiate with the Union. The Tea Company entered 
into a closed shop agreement with the Union, which provided that all 
contract haulers working for the A. & P. must become members of the 
Union. The Hunt Company then sought to negotiate a contract with 
the Union but the Union refused to enter into an agreement with them. 
The carrier lost its contract with the Tea Company and brought suit 
against the Union and its officials under the anti-trust laws. The Su- 
preme Court held that the motor carrier was without redress under the 
anti-trust laws even though it had been singled out by the Union for 
punishment and its business was totally destroyed. 
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State Burdens on Interstate Commerce 


In Southern Pacific Co., v. Arizona, the Supreme Court had declared 
the Arizona train length law unconstitutional as an unreasonable burden 
on interstate commerce, even though neither Congress nor the Commis. 
sion had specifically promulgated laws or regulations dealing with the 
subject matter. The court distinguished this case from South Carolina 
v. Barnwell, which held that in the absence of federal regulation, states 
were free to burden interstate commerce by enacting burdensome and 
conflicting size and weight laws. The ground for the distinction was 
that the regulation of sizes and weights on the highways was a matter 
of more intimate concern to the states than the regulation of train 
lengths on a railroad owned right-of-way. 





Practices of Property Brokers 


The Commission has instituted, on its own motion, an investigation 
into the practices of property brokers and the proceeding is docketed as 
Ex Parte MC-39. Hearings will be held at such times and places as 
may be hereafter specified. In connection with this investigation the 
Commission has prepared and distributed a tentative set of rules to 
govern the practices of brokers. The proposed rules provide for the 
keeping of records in considerable detail. In order to distinguish a 
‘*bona fide agent’’ from a ‘‘broker’’ the Commission proposes the fol- 
lowing definition of ‘‘bona fide agent’’—‘‘A ‘bona fide agent,’ as dis- 
tinguished from a broker, is a person who is a part of the normal or- 
ganization of a motor carrier and performs his duties under direction 
of the carrier, and for whose acts the carrier is responsible.’’ Among 


the proposed rules is an important one covering charges, which is as 
follows : 


“*5. Charges for brokerage service. No broker shall charge, accept 
or receive for brokerage service an amount greater than five percent 
of the transportation charge for the shipment in connection with 
which the brokerage service was furnished, unless the Commission 
shall make an exception to this rule as to any shipment upon joint 


request of the broker and the person for whom the brokerage service 
is to be furnished.’’ 
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Freight Forwarder Regulation 


By Gites Morrow 
General Counsel, Freight Forwarders Institute 


Pending Legislation Affecting Freight Forwarders 


There are pending before Congress a number of bills affecting 
freight forwarders. Among these are companion bills H. R. 2764 and 
§. 797, designed to give legislative sanction to the utilization by freight 
forwarders of the services of motor carriers, under terms and condi- 
tions to be prescribed by the Interstate Commerce Commission. Present 
arrangements between forwarders and motor carriers are, generally 
speaking, on a joint rate basis, under authority of Section 409 of the 
Act, which expires on February 16, 1946. 

Bill S. 1291, introduced on July 21st by Senator Wheeler, contains 
several proposed amendments to part IV, together with changes pro- 
posed in other parts of the Act. Sections 411, 412 and 421 would be 
amended by the bill. The amendments to Sections 412 and 421 would 
extend the Commission’s authority to require reports of freight for- 
warders (and the penalty provisions for violation of the requirements) 
to associations ‘‘maintained by or in the interest of any group of freight 
forwarders subject. to this part.’’ This corresponds to similar amend- 
ments to parts I, II and III of the Act, proposed by the bill. The 
amendments to Section 411 are of dual purpose. Section 411(c) would 
be revised so as to authorize the Commission to approve ownership, con- 
trol, or holding of an interest in a freight forwarder by a director, of- 
ficer, employee, or agent of a common carrier subject to other parts of 
the Act upon a finding that neither public nor private interests would be 
adversely affected thereby. In addition to the change in Section 411(c), 
several new provisions would be added to Section 411, providing regula- 
tions to govern the purchase of one freight forwarder by another, or 
the merger or consolidation of freight forwarders. At present the Act 
is silent as to the consolidation of forwarders or purchase of one for- 
warder by another, and the amendment would require Commission ap- 
proval of any future transactions of this character under terms similar 
to those imposed by Section 5 of part I of the Act. 

Bill 8. 914, introduced by Senator Johnson of Colorado, for Senator 
Wheeler, proposes to amend Section 551 of the Tariff Act of 1930 (U. 
S. C. Annotated, sec. 1551), so as to specifically list freight forwarders 
among the common carriers designated in that section who may, upon 
application and the filing of bond, be designated by the Secretary of 
the Treasury as carriers of bonded merchandise. 
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Joint Rates Between Freight Forwarders and Motor Common Carriers 
—Terminal to Terminal Transportation—Docket MC-C-440 


By report and order dated June 5, 1945, the full Commission has 
held that joint rates and divisional arrangements between freight for- 
warders and motor common carriers, applicable to movements between 
forwarder terminals (concentration and break-bulk points), are not 
unlawful in view of the provisions of Section 409 of the Act. The pro- 
ceedings, which were instituted by the Commission on its own motion in 
Docket MC-C-440, were discontinued. (For earlier information on this 
subject see the January, 1945 issue of the JourNaL, page 401). 








Complaint Seeking to Invoke Mandatory Action by Commission to 
Require Joint Loading Between Forwarders Dismissed 


The I. C. C., by order dated June 4, 1945, has dismissed a complaint 
proceeding in which a freight forwarder sought to have the Commission 
require certain other freight forwarders to enter into arrangements 
with the complaining forwarder for the joint loading of traffic. The com- 
plaint, docketed as No. 29219, was filed by Carloader Corporation against 
Wells Fargo Carloading Co., Inc. Complainant alleged that defendant 
and certain other forwarding companies had entered into arrangements 
for the joint loading of their traffic under authority of Section 404(d) 
of the Act, and that their refusal to permit the loading of complainant’s 
traffic, along with that of the other parties to the joint loading arrange- 
ment and ou the same basis, subjected complainant to undue and un- 
reasonable prejudice and disadvantage within the meaning of Section 
404(b). In dismissing the complaint, the Commission sustained a mo- 
tion of the defendant, wherein it was argued that the joint loading 
provisions of part IV are permissive only, and that there is no require- 
ment in the Act which would compel one freight forwarder to joint load 
with another. 





Freight Forwarder Permits Issued 


Lone Star Package Car Company, Inc., Docket No. FF-76. A per- 
mit was issued to this applicant by order of the Commission, Division 4, 
dated April 27, 1945, authorizing operations as a freight forwarder of 
commodities generally in interstate commerce from points in Minn., 
Iowa, Mo., Tenn., Va., and points in the United States east and north 
of such States, to points in La., Okla., Texas, N. M., and Ariz. 

Sheldon Transfer & Storage Co., Inc., Docket No. FF-61. By an 
order of the I. C. C., Division 4, dated May 21, 1945, a permit was 
granted to this applicant authorizing it to operate as a freight for- 
warder of paper and paper products in interstate commerce from all 
points in Conn., Mass., Me., N. H., N. J., N. Y., R. I., and Vt. to all 
points in the United States, except points in Conn., Mass., Me., N. H., 
R. L., and Vt. The order also embraced the application for substitution 
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of Sheldon Forwarding Company, a corporation, in lieu of Sheldon 
Transfer & Storage Co., Inc., as applicant and authorized such sub- 
stitution. The report reveals that Sheldon Transfer and Storage Co., 
Inc., in addition to operating as a forwarder is also a common carrier 
subject to part II of the Interstate Commerce Act. Section 410(c) 
prohibits the issuance of a freight forwarder permit to a common car- 
rier subject to parts I, II or III of the Act. The new company, Sheldon 
Forwarding Company, was organized to take over the forwarding busi- 
ness conducted by Sheldon Transfer & Storage Co., Inc. 

Interstate Express Service, Docket No. FF-106. By order of the 
Commission, Division 4, dated June 1, 1945, the ‘‘Interstate Express 
Service,’’ a corporation, was substituted in lieu of Adolph Gachwend, 
d/b/a Interstate Express Service, and the corporation was authorized 
to operate as a freight forwarder of commodities generally from San 
Francisco and San Bruno, Calif., to points in Idaho, Mont., Nev., Oreg., 
Utah, and Washington. 

Northwest Dairy Forwarding Co., Docket No. FF-94. The I. C. C., 
Division 4, by order dated June 12, 1945, authorized applicant in the 
above described docket to operate as a forwarder of dairy products, 
including rabbits, other than live, from points in Iowa, Minn., N. Dak., 
§. Dak., and Wisc., to points in IIl., Mass., Minn., N. J., N. Y., and 
Pa. The applicant in this proceeding is controlled by a partnership, the 
principal business of which is the buying and selling of dairy products. 
The application was, accordingly, considered by the Commission in the 
light of Section 411(b), which contains a modified ‘‘commodities clause.’’ 
The Commission came to the conclusion that the likelihood of applicant’s 
practicing the abuses which Section 411(b) is designed to prevent is not 
considerable, and the application was granted after the finding author- 
ized by such section had been made. 

Harold Raymond, d/b/a Midwest Dairy Despatch, Docket No. 
FF-69. The applicant was authorized, by order of the I. C. C., Division 
4, dated June 30, 1945, to operate as a freight forwarder of dairy 
products, including rabbits, other than live, from points in Minn., N. 
Dak., and 8. Dak., to points in Conn., Dela., Me., Mass., N. J., N. Y., Pa., 
and R. I. 

P. A. Johnson and B. J. Babcock, d/b/a Dakota Forwarding, Docket 
No. FF-149. By order of the I. C. C., Division 4, dated July 9, 1945, 
applicants were authorized to perform service as a freight forwarder of 
dairy products, including rabbits, other than live, from points in N. Dak. 
to points in Conn., Dela., Md., Mass., N. J., N. Y., and Pa. 

L. M. Glendenning, d/b/a Glendenning Forwarding Co., Docket 
No. FF-136. By order of the I. C. C., Division 4, dated July 6, 1945, 
applicant in this proceeding was authorized to operate as a freight 
forwarder of dairy products, including rabbits, other than live, from 
points in Ill., Iowa, Minn., N. Dak., S. Dak., and Wisc., to points in 
Md., Mass., N. J., N. Y., Pa., R. L., and the Dist. of Col. Since applicant 
is a director and part owner of a motor common carrier, subject to part 
II of the Act, the Commission points out that the prohibitions contained 
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in Section 411(c) may apply, but states that such questions are under 
investigation in another proceeding, Docket Ex Parte No. 155. 
Solomon J. Rediker, et al., copartners, d/b/a Rediker Bros. Shipping 
Co., Docket No. FF-60. By order of the I. C. C., Division 4, dated July 
30, 1945, Rediker Bros. Shipping Co., Inc., was substituted as an ap- 
plicant in this proceeding, and the corporation was authorized to operate 
as a freight forwarder of commodities generally, when consigned for 
export, from New York, N. Y., to ports in Ala., Fla., and La. The 
authority granted by the permit is limited to December 31, 1945. 





Freight Forwarder Application Dismissed in Part and Denied in Part 


The I. C. C., Division 4, by report and order dated May 25, 1945, has 
denied in part and dismissed in part the application for a freight for- 
warder permit filed by Universal Transcontinental Corp., docketed as 
No. FF-107. The application was. for a permit to continue operations 
as a freight forwarder of general commodities to and from United 
States ports of export and import shipments, including those to and 
from territories and possessions of the United States. The application 
was filed ‘‘out of an abundance of caution’’ for determination of the 
jurisdictional question. 

Following the principles of the decision in the application of Judson- 
Sheldon Corporation, Docket No. FF-75, decided April 18, 1945, the 
Commission found that applicant’s operations from inland points are 
those of a freight forwarder subject to the provisions of Part IV of the 
Act and, as to such operations, the application was denied because ap- 
plicant is affiliated in a common ownership with Universal Carloading 
& Distributing Co., which now holds a permit to operate between all 
points in the United States. The Commission held that ‘‘applicant 
may, however, continue its inland operations as a division of Universal 
Carloading & Distributing Co., Inc.’’ The Commission further found 
that services performed by applicant which are confined to the terminal 
areas in which it operates, are not those of a freight forwarder as defined 
in the Act, and that such services are exempt under Section 402(c) (2). 
As to such services the application was dismissed. 





Freight Forwarder Application for Permit Dismissed 


By order dated June 9, 1945, in Docket No. FF-163, the I. C. C., 
Division 4, has dismissed the application of Modern Carloading Co., for 
a permit to operate as a freight forwarder. Applicant had requested 
leave to withdraw its application. 

















Water Transportation 


By R. Granvitite Curry, Editor 


New Operations by Car-Ferry Service—No Restriction as to Com- 
modities in View of Specialized Character of Car-Ferry Service 
—Possibility of Further Demand Insufficient to Support 
New Rights—Empty Cars in Non-Revenue Service 
May be Carried Without Certificate. 


. In No. W-587, Foss Launch & Tug Co. Extension—Car Ferry 
decided June 16, 1945, Division 4 found that public convenience and 
necessity require operation by applicant as a common carrier in the 
performance of freight-car ferry service by means of non-self-propelled 
vessels with the use of separate towing vessels between Seattle and 
Tacoma, Wash., on the one hand, and Shelton and Port Gamble, Wash., 
on the other hand. 

The Division discussed the showing necessary to justify a certificate 
governing new operations and denied a certificate except as to the points 
above-mentioned. It declined to restrict the certificate to specific com- 
modities in view of ‘‘the highly specialized character of car-ferry serv- 
ice.’’ New operating rights to transport explosives handled under 
temporary authority were denied, the Division saying: ‘‘We cannot 
discharge our duty to promote safe, adequate, economical, and efficient 
service and foster sound economic conditions in transportation and 
among the several carriers if we issue permanent operating authority 
to cover temporary needs.”’ 

In denying other operating rights claimed, it pointed out that in- 
definite evidence as to the possibility of future demand was insufficient. 
The movement of empty cars in non-revenue service was held not to 
require a certificate. 





Certificate Broadened to Remove Commodity Restriction 


Upon reconsideration Division 4 in No. W-751, Commercial Barge 
Lines, Inc., Extension Applications, decided July 18, 1945, modified its 
prior report so as to permit applicant to operate as a common carrier, 
by non-self-propelled vessels with the use of separate towing vessels, 
in the transportation of general commodities, including automobiles, 
and accessories, in interstate or foreign commerce, on the Tennessee 
River and certain of its tributaries, and removed a prior restriction, to 
transportation of automobiles. In further discussing the evidence found 
to justify such new rights the Division pointed out ‘‘that a substantial 
part of applicant’s proposed operations will not be competitive with 
those of protestant.’’ 
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“Grandfather” Chartering Rights Cranted With Limitation as to 
Place of Business and Type of Vessel—Past Charters of Ves- 
sels Had Not Been Limited to Transportation of Any Par- 
ticular Cargo and No Evidence Vessels Carried Other 
Than Exempt Bulk Oil Shipments 


In No. W-72, Koch-Ellis Marine Contractors, Inc., Applications, 
decided July 4, 1945, Division 4 found applicant entitled under the 
‘‘erandfather’’ clause to continue operation at New Orleans, La., as a 
contract carrier in the furnishing of non-self-propelled ‘‘tank vessels’’ 
under charter, lease, or other agreements to persons, other than carriers 


subject to the Interstate Commerce Act, to be used by such persons in. 


the transportation of their own property.’’ In addition to restricting 
authority to the types of vessels to be used, the permit limited applicant 
to a designated place of business, following the Harms case, 260 I. C. C. 
171. 

Although there was no evidence that applicant’s vessels while 
chartered ‘‘carried any commodities other than petroleum products in 
bulk,’’ the Division said that the ‘‘terms of the charters do not limit 
the hirer’s use of the vessel to the transportation of any particular car- 
go.’’ In referring to such transportation of petroleum in bulk the 
Division said: 


‘*Such transportation would be exempt from the provisions of part 
III of the act if performed by applicant itself. However, that fact 
does not preclude the issuance to it of a permit authorizing the 
furnishing of vessels to shippers for the transportation of their 
own property. Barrett Line, Inc. v. United States, U. 8. 
decided June 18, 1945.’’ 


’ 





WSA Seeks to Engage in Coastal Carrier Service 


The War Shipping Administration has announced that because 
of the necessity for moving limited amounts of cargo coastwise and 
inter-coastal it has applied to the Interstate Commerce Commission for 
temporary authority to engage in these services as a common carrier 
or contract carrier until December 31, 1945. 

This action was taken pending restoration of normal services in 
these trades by private operators whose ships are still on ‘‘war jobs.’’ 

Permission to engage in these trades was requested under Section 
311 of the Interstate Commerce Commission Act which provides for 
temporary operating authority in interstate commerce by water for 
limited periods where an emergency arises and no carrier service is 
immediately available. 

Coastwise and intercoastal shipping were interrupted in January 
of 1942 because of military requirements involving the use elsewhere of 
vessels employed in these services. 

Th War Shipping Administration is currently exploring the pos- 
sibility of reestablishing these services under private operation as soon 
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as arrangements can be made to make satisfactory tonnage available. 
However, there may be considerable delay in achieving this end be- 
cause of the complicated nature of these operations and the necssity 
of insuring their resumption on a sound basis. Meanwhile, to meet 
emergency requirements, the War Shipping Administration has requested 
the authority of the I. C. C. to engage in these trades. 





Inland Waterways Corporation Operations For 1944 


The Inland Waterways Corporation and the Warrior Terminal 
Company had a consolidated operating deficit in the calendar year 1944 
amounting to $385,545.49, as compared with a consolidated net income in 
1943 of $178,012.08. The deficit was attributed by the corporation, in 
its annual report, to an increase of 8.7 per cent in its operating costs 
in 1944, chiefly because of unbalanced traffic of which 79 per cent 
moved upstream and only 21 per cent moved downstream. 





Contract Renegotiation Cases 


In No. 8862—Waterman Steamship Corporation v. Land, Et AL., 
the U. S. Court of Appeals for the District of Columbia, in a 2-1 de- 
cision, held on June 18, that legal questions involved in contract re- 
negotiation cases are subject to determination by Federal courts. Spe- 
cifically, the Court held that the U. 8S. District Court had jurisdictoin 
to determine whether the charter agreements entered into in 1941 by 
Waterman Steamship Corporation and the British Ministry of War 
Transport are contracts with a ‘‘department’’ within the meaning of 
Section 403 of the Renegotiation Act of 1942. 





Recent Court Decisions 


By Warren H. WAGNER 


Intrastate passenger fare cases 
North Carolina v. United States, 89 Law. ed. Adv. Ops. 1287, 1303. 


The Section 13 orders of the Interstate Comerce Commission rais- 
ing intrastate passenger coach fares in North Carolina, Alabama, 
Kentucky, and Tennessee, were set aside by the United States Supreme 
Court in two 5 to 4 decisions rendered on June 11, 1945. The Director 
of Economic Stabilization and the Price Administrator filed separate 
appeals in the Supreme Court, which appeals were consolidated with 
the State appeals for argument and disposition. The opinion was by 
Justice Black. Justice Reed filed a dissenting opinion in which the 
Chief Justice and Justices Roberts and Frankfurter joined. 

The effect of the decision is to authorize an intrastate passenger 
coach fare of 1.65 cents per mile (one way) in Alabama, Kentucky, 
North Carolina and Tennessee, as compared to an interstate fare of 2.2 
cents. In its order, the Interstate Commerce Commission had held that 
this disparity between intrastate and interstate fares resulted in (1) 
prejudice against interstate passengers, and (2) unjust discrimination 
against interstate commerce. In rejecting the first of these conclusions, 
the Court said that the ‘‘persons and localities’’ clause of Section 13(4) 
was a ‘‘practical enactment into law of a decision of this court in the 
‘Shreveport’ case (234 U. S. 342). . .’’, which case did not involve a 
state wide rate order. The Court held that ‘‘the finding that interstate 
passengers paid higher fares than intrastate passengers for the same 
facilities is an inadequate support for nullifying state rates on the ground 
that they constitute unjust discrimination against interstate passengers. . . 
If Congress intended to permit such an over-simplified form of proof to 
establish ‘unjust discrimination,’ then its requirement (in Section 13(4) ) 
of a ‘full hearing’ was mere surplusage. In fact, it need have provided 
for no hearing at all since it could have easily stated in its legislation 
that intrastate rates shall never be lower than interstate rates. . .’’ 

Upon the question of discrimination against interstate commerce, the 
Court stated that ‘‘there is a reasonable doubt as to whether the Com- 
mission had ever fixed 2.2 cents as the only interstate rate.’’ Assuming 
that the Commission had previously made a valid 2.2 cents per mile order 
‘*broadly applicable to all railroads in the Southern territory or through- 
out the nation,’’ the Court said that ‘‘it does not follow that such a 
general order must permanently stand as to each and every separate 
railroad or railroad system.’’ Citing evidence relating to the prosperity 
of the Southern roads, the Court said: 


‘«., . Where there is evidence as here from which the Com- 


mission could have found that a rate of 2.2 cents was far above a 
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reasonable rate level for the intrastate coach traffic . . . the Com- 
mission must make findings on that issue, which findings are sup- 
ported by evidence. . . without such findings supported by evidence, 
the Commission was not authorized to find that the intrastate rates 
discriminated against interstate commerce.’’ 





State train length law unconstitutional 
Southern Pacific Company v. Arizona, 89 Law. ed. Adv. Ops. 1469. 


On June 18, 1945, the Supreme Court held the Arizona Train Limit 
Law, limiting passenger trains to 14 cars and freight trains to 70 cars, 
unconstitutional. The case arose in 1940 when the State brought suit to 
recover statutory monetary penalties for violations of the 1912 statute 
by the Southern Pacific. 

The Supreme Court held that, ‘‘in the absence of administrative im- 
plementation by the Commission,’’ the Interstate Commerce Act (par- 
ticularly section 1, paragraphs 10-17) ‘‘does not of itself curtail state 
power to regulate train lengths.’’ ‘‘We can hardly suppose,’’ the court 
said, ‘‘that Congress, merely by conferring authority on the Commission 
to regulate car service in an ‘emergency,’ intended to restrict the ex- 
ercise, otherwise lawful, of state power to regulate train lengths before 
the Commission finds an ‘emergency’ to exist.’’ 

In holding that the Arizona statute contravenes the commerce 
elause, the Court first reviewed the decisions sustaining or invalidating 
various State regulations affecting interstate commerce, and said: 


«*. .. the matters for ultimate determination here are the na- 
ture and extent of the burden which the state regulation of inter- 
state trains, adopted as a safety measure, imposes on interstate com- 
merce, and whether the relative weights of the state and national in- 
terests involved are such as to make inapplicable the rule, generally 
observed, that the free flow of interstate commerce and its freedom 
from local restraints in matters requiring uniformity of regulation 
are interests safeguarded by the commerce clause from state inter- 
ference.’’ 


In determining these ‘‘relative weights,’’ the Court reviewed the 
findings of the trial court and emphasized the facts there found that 
the reduction in train length impedes efficient operation, and that the 
Arizona law had no reasonable relation to safety. Concluding, in view 
of these findings, that the State law goes too far, the Court said: 


‘* . . Its regulation of train lengths, admittedly obstructive to 
interstate train operation, and having a seriously adverse effect on 
transportation efficiency and economy, passes beyond what is plain- 
ly essential for safety since it does not appear that it will lessen 
rather than increase the danger of accident.... Here examination 
of all the relevant factors makes it plain that the state interest is 
outweighed by the interest of the nation in an adequate, economical 
and efficient railway transportation service, which must prevail.’’ 
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Justices Black and Douglas, in their dissenting opinions, objected to 
a judicial review of the State legislature’s finding that train length 
limitations were necessary in the interests of safety. ‘‘In this re- 
spect,’’ Justice Black said, ‘‘the Arizona County Court acted, and 
this Court today is acting, as a ‘super-legislature.’’’ Justice Black 
continued : ‘‘The history of congressional consideration of this problem 
leaves little if any room to doubt that the choice of Congress to leave the 
state free in this field was a deliberate choice, which was taken with a 
full knowledge of the complexities of the problems and the probable need 
for divers regulations in different localities.’’ 





“Grandfather” rights of water carriers 
Barrett Line, Inc., v. United States, 89 Law. ed. Adv. Ops. 1405. 


The Commission denied the applicant a permit to act as a contract 
water carrier. A three-judge court dismissed the complaint which 
sought a review of that order. Copying the syllabus of the decision of 
the Supreme Court which affirmed in part and reversed in part the de- 
cision of the lower court: 

An owner of barges and towboats which it operates as a contract 
carrier and sometimes charters to others, does not make an insufficient 
showing to entitle it to ‘‘grandfather’’ rights under Section 309(f) of 
the Interstate Commerce Act in respect of its chartering operations, be- 
cause the nature of the services rendered, the commodities carried, and 
the points served, do not appear. 

That a contract carrier by water, to be entitled to ‘‘grandfather’’ 
rights under Section 309(f) of the Interstate Commerce Act, must be 
engaged in the transportation of commodities which are not exempt 
from the operation of the Act, may be implied from the requirement of 
substantial parity between operations on the critical date and those for 
which a permit to operate as a contract carrier is sought. 

That the Transportation Act of 1940 is remedial and to be con- 
strued liberally, does not affect the soundness of the policy of adequate 
standards of proof of substantial parity between future operations for 
which a permit is sought by a water carrier under ‘‘grandfather’’ pro- 
visions of the Act, and the prior bona fide operations contemplated by 
such provisions. 

Except in case of clear departure from statutory requirements, the 
court may not substitute its own judgment for that of the Interstate 
Commerce Commission with respect to the granting of a permit for a 
carrier by water setting up a claim thereto under the ‘‘grandfather’’ 
provisions of the Transportation Act. 

A earrier by water is not entitled to found ‘‘grandfather’’ rights 
to transportation other than chartering upon a showing only of charter- 
ing operations. 

The denial by the Interstate Commerce Commission of permission 
to a carrier by water to operate as a contract carrier is within the scope 
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of its discretion where the carrier is presently engaged in exempt oper- 
ations and there in prospect of entering upon new and non-exempt 


operations. 





Inadequacy of existing transportation facilities need not be established by railroad 
subsidiary seeking certificate. 


Interstate Commerce Commission v. Parker, 89 Law. ed. Adv. Ops. 
1454. 


On June 18, 1945, the Supreme Court held that a railroad subsid- 
iary, in seeking an Interstate Commerce Commission certificate author- 
izing paralleling motor carrier operations, is not required to show that 
existing transportation facilities are inadequate to serve the needs of 
the public efficiently. The certificate limits the service of the applicant, 
Willett Co. (a subsidiary of the Pennsylvania Railroad) to that which 
is ‘‘auxilliary to or supplemental of’’ the rail service; prohibits service 
to ‘‘any point not a station on a rail line of the railroad’’; and limits 
the service in accordance with the Commission’s key-point or break- 
bulk rule. In granting the certificate the Commission. had found that 
the proposed motor-carrier service ‘‘will effectuate a reduction in cost, 
and will result in an increase in efficiency in the transportation over the 
routes .. . which will inure to the benefit of the general public .. . (and 
that the restricted service would not) be directly competitive or unduly 
prejudicial to the operations of any other motor carrier. . .”’ 

The Court held that the Commission properly weighed ‘‘the needs of 
the railroad against disadvantages to the motor carriers to find the 
balance of public convenience and necessity in determining whether to 
grant a railroad application for motor operation .. .’’ Holding that 
‘*the issuance of a certificate (to a railroad subsidiary) is subject to all 
the requirements of any other application for a certificate for operation 
of motor lines,’’ the Court found that those requirements were met in 
this case. Continuing, the Court said: 


‘‘The public is entitled to the benefits of improved trans- 
portation. Where that improvement depends in the Commission’s 
judgment upon a unified and limited rail-truck operation which is 
found not ‘unduly prejudicial’ to motor carrier operations, the Com- 
mission may authorize the certificate even though the existing car- 
riers might arrange to furnish successfully the projected service.’’ 


In a dissenting opinion, concurred in by Justices Black and Rut- 
ledge, Justice Douglas said: 


“ec 


. .. the present decision allows the Commission to construe 
the statute as if ‘railroad convenience and necessity’ rather than 
‘public convenience and necessity’ were the standard. I can find in 
the Act no indication whatever that railroad applicants for a motor 
vehicle certificate are to be considered any more favorably than any 
other type of applicant. Yet it is plain that this decision permits 
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just that. For if any applicant other than a railroad affiliate were 
before the Commission with an application for a certificate to 
serve this precise territory, it would have to show that existing 
transportation facilities were inadequate to serve the needs of the 
public efficiently. No such showing has been made here. None has 
been attempted.’’ 





Suit in court for overcharges 
Murray v. Gulf, C. & 8. F. Ry. Co., 59 F. Supp. 366. 


In a suit for-overcharges, the holdings of the U. S. District Court 
for the Northern District of Texas, as set forth in the syllabus, were: 


‘‘A pure question of fact may be determined by a court before 
the Interstate Commerce Commission has acted. 


‘“Where the Interstate Commerce Commission has promulgated 
rates which must be applied, and the only question is whether the 
commodity is the commodity referred to in the rates, a factual ques- 
tion is presented of which the courts have original jurisdiction. 

‘*Metal cylinders made from closely woven or coiled square 
rod, shipped into the state in interstate commerce where certain 
explosives and machinery were placed therein to make a completed 
bomb, were not ‘twisted rods,’ but ‘bomb bodies’ or ‘bomb body 
parts’ within tariff regulations fixing rates for such commodities.’’ 





Cummins Amendment applicable to motor carriers 
Caten v. Salt City Movers & Storage Co., 149 F. 2d 428. 


This proceeding involved the provisions of the Cummins Amendment 
(in connection with loss and damage to household goods), made applic- 
able to motor carriers by section 219. The carrier’s attempt to limit its 
liability to a released value basis was unsuccessful, as the court held that 
the shipper had made no such agreement in writing, as the statute re- 
quires. 


mic 
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Common, contract, or private motor carriers distinguished 


Interstate Commerce Commission v. Tank Car Oil Corp., 60 F. Supp. 
133. 


In this proceeding, the District Court for the Northern Dis- 
trict of Georgia had before it a suit to enjoin defendant from operating 
as a distributor of gasoline without having a certificate. In granting 
an injunction the court made the following holdings: 


Each case involving question whether operations of owner 
of motortrucks are those of a common or contract carrier must be 
determined by its own facts. 
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Before Interstate Commerce Commission is entitled to injunc- 
tion restraining owner of motortrucks from distributing gasoline 
without having obtained a certificate authorizing operations as motor 
carrier, the Commission must convince court that operations of own- 
er are transportation for compensation as a common or a contract 
carrier. 

Ownership of goods transported is not the sole test whether 
owner of motortruck is a private carrier or otherwise, but where 
bona fide ownership is shown, that fact is entitled to considerable 
weight. 

Where motortruck owner’s bona fide ownership of goods trans- 
ported is shown, and there is failure to prove transportation for 
compensation as a common or contract carrier, no proper basis ex- 
ists for classification as a common or contract carrier. 

Where more than half of gasoline transported by owner of 
motortrucks was delivered to owner’s retail stations and there 
sold, but when owner was able to purchase more gasoline than re- 
quired for operation of its retail stations owner made sales of tank 
truck lots at wholesale, and transportation of gasoline sold at whole- 
sale resulted in profit, but transportation did not involve idea of 
freight or carrier charges, the owner was not a ‘common carrier’ 
or ‘contract carrier’ subject to the Motor Carrier Act as to the 
wholesale operations. 

In suit by Interstate Commerce Commission to enjoin owner 
of motortrucks from operating as distributor of gasoline without 
having obtained a certificate authorizing operations as motor carrier, 
evidence was insufficient to establish that truck owner was a common 
carrier or contract carrier. 

In suit by Interstate Commerce Commission against owner of 
motortrucks for injunction, evidence established that owner had 
failed to comply with terms of Motor Carrier Act and regulations 
thereunder applicable to private carriers with respect to matter 
of keeping of driver’s logs and record of medical inspection, and 
entitled the Commission to an injunction. 





Sever at boards may hear railroad applications for motor carrier certificates— 
‘sce of economic effect on existing motor carriers is admissible—laches 
in suing to set aside order of Commission. 


American Trucking Associations v. United States, 89 Law. ed. Adv. 
Ops. 1463. . 


The receivers of the Seaboard Air Line Railway were granted certi- 
ficates of convenience and necessity to operate motor trucks as auxiliary 
to and supplemental of the railroad operations. The lower court refused 
to set aside the order, and the Supreme Court reversed the lower court. 
Copying the syllabus: 

The granting of a certificate of public convenience and necessity 
to a railroad-owned motor carrier for services auxiliary to and supple- 
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mental of the railroad’s service in the transportation of less-than-car- 
load freight, co-ordinated with the railroad service and under railroad 
supervision, on routes paralleling the lines of the railroad, limited to 
transportation to rail station points and not passing through or to 
more than one of designated railroad break-bulk points, is warranted 
by uncontradicted evidence that delivery to way stations is a more ade- 
quate, efficient, and economical method for railroads than delivery by 
way-freight ‘‘peddler’’ cars, although it appears that other motor car- 
riers are operating in the same area, where their service is unco-ordinated 
with railroad operation and common management of railroads and 
trucks gives promise of better co-operation than would be obtained by 
arm’s-length contracts, and it is found that the projected service is of 
a different character from the existing motor service and is not directly 
competitive or unduly prejudicial to such other carriers. 

The fact that applications to the Interstate Commerce Commission 
for certificates of public convenience and necessity for the operations of 
motor trucks over short routes of varying length as auxiliary to and 
supplemental of railroad transportation of less-than-carload freight, 
cover, when taken together, continuous motor routes for a large portion 
of the railroad, and that grant of the applications will allow unified 
service, does not require that they be consolidated for submission, pur- 
suant to section 205(b) of the Interstate Commerce Act, to a single joint 
board of members from all the states in which operations are proposed to 
be conducted, instead of to several joint boards of members from the 
states in which each of the proposed operations is to be conducted, where 
the applications do not disclose or propose any interchange or unification 
of the traffic along the respective routes. 

On separately considered applications to the Interstate Commerce 
Commission for a certificate of public convenience and necessity for the 
operation of motor trucks over short routes of varying length as auxiliary 
to and supplemental of railroad transportation of less-than-carload 
freight, evidence as to the economic effect on existing motor carriers of 
the proposed operations is improperly limited to conditions on the route 
covered by the application under consideration, and evidence is admis- 
sible of the flow of traffic by truck from points covered in one applica- 
tion to points covered by other applications and of the effect on the over- 
the-road motor carriers, of the motor traffic, developed or prospective, 
on all routes for which the railroad’s applications are pending or already 
granted. 

On a railroad’s applications to the Interstate Commerce Commis- 
sion for certificates of public convenience and necessity for the operation 
of motor trucks over short routes of varying length as auxiliary to and 
supplemental of a railroad transportation of less-than-carload freight, 
it is immaterial that the railroad, as a motor carrier, has been permitted 
through other proceedings to file illegal tariffs violative of section 217 of 
Part II of the Interstate Commerce Act, and has been improperly ex- 
empted by the Commission from certain accounting requirements of 
section 220 of Part II to which the other motor carriers are subject. 
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The defense of laches to a suit to set aside an Interstate Commerce 
Commission order granting to a railroad company permission to operate 
motor trucks as auxiliary to and supplemental of railroad transportation 
of less-than-carload freight, on the ground that it was not brought until 
eleven months later will not be sustained by the Supreme Court of the 
United States, where there was no specific proof of the purchase of equip- 
ment in reliance on the certificate or of failure to purchase other equip- 
ment, such as railroad cars, in reliance on the use of trucks, and a num- 
ber of the routes had not been put into operation and others were aban- 
doned, although there was some testimony of minor adjustments in the 
railroad’s methods of operation, and the question of laches was not passed 
on by the district court.’’ 





TARDINESS IN DISTRIBUTION OF JOURNAL 


We are extremely sorry that recent issues of the I. C. C. Practition- 
ers’ Journal have been so late in being distributed to our members and 
subscribers. Our printer, like everyone else, has had a number of men 
in the armed forces. He has been unable to replace them. It is most 
likely that these boys will return in the near future and that we can 
get back on schedule. Please bear with us! Thanks. 
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